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The Senate met at 10 a.m. and was
called to order by the Honorable RO-
LAND W. BURRIS, a Senator from the
State of Illinois.

PRAYER

The Chaplain, Dr. Barry C. Black, of-
fered the following prayer:

Let us pray.

Eternal Father, we thank You for an-
other day with its fresh promise, its
opportunities and duties. As our bodies
are renewed, so give strength to our
minds and hearts to glorify You in our
lives.

Be near our Senators as they labor.
For their added burdens, give them in-
creased strength. Lord, to all who serve
in the government, provide a full meas-
ure of grace and wisdom that all things
may be ordered according to Your will.
Help our lawmakers to be faithful and
obedient to Your vision for our Nation
as You Kkeep them from becoming
weary in their pursuit of Your pur-
poses.

We pray in Your loving Name. Amen.

———————

PLEDGE OF ALLEGIANCE

The Honorable ROLAND W. BURRIS led
the Pledge of Allegiance, as follows:

I pledge allegiance to the Flag of the
United States of America, and to the Repub-
lic for which it stands, one nation under God,
indivisible, with liberty and justice for all.

APPOINTMENT OF ACTING
PRESIDENT PRO TEMPORE

The PRESIDING OFFICER. The
clerk will please read a communication
to the Senate from the President pro
tempore (Mr. BYRD).

The legislative clerk read the fol-
lowing letter:

U.S. SENATE,
PRESIDENT PRO TEMPORE,
Washington, DC, June 2, 2009.
To the Senate:

Under the provisions of rule I, paragraph 3,

of the Standing Rules of the Senate, I hereby

Senate

appoint the Honorable ROLAND W. BURRIS, a
Senator from the State of Illinois, to per-
form the duties of the Chair.
ROBERT C. BYRD,
President pro tempore.
Mr. BURRIS thereupon assumed the
chair as Acting President pro tempore.

———

RECOGNITION OF THE MAJORITY
LEADER

The ACTING PRESIDENT pro tem-

pore. The majority leader is recog-
nized.
——
SCHEDULE

Mr. REID. Mr. President, following
leader remarks, there will be a period
of morning business until 11 a.m., with
the time equally divided between the
two leaders or their designees and with
Senators permitted to speak for up to
10 minutes each. At 11 a.m., the Senate
will turn to executive session and im-
mediately proceed to vote on confirma-
tion of Regina McCarthy to be an As-
sistant Administrator of the Environ-
mental Protection Agency. It is ex-
pected that will be a voice vote, but we
will have to wait and see.

Upon disposition of the nomination,
the Senate will resume legislative ses-
sion and proceed to a rollcall vote on
the motion to invoke cloture on the
motion to proceed to H.R. 1256, the
Family Smoking Prevention and To-
bacco Control Act. Therefore, Senators
should expect at least one rollcall vote
to begin at 11 a.m. The Senate will re-
cess from 12:30 until 2:15 today to allow
for the weekly caucus luncheons.

Mr. President, I note the absence of a
quorum.

The ACTING PRESIDENT pro tem-
pore. The clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. McCONNELL. Mr. President, I
ask unanimous consent that the order
for the quorum call be rescinded.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

RECOGNITION OF THE MINORITY
LEADER
The ACTING PRESIDENT pro tem-
pore. The minority leader is recog-
nized.

HEALTH CARE

Mr. McCONNELL. Mr. President, yes-
terday I noted that all of us wish to re-
form health care but that we need to
do so without sacrificing what Ameri-
cans like about our current system.
They like the freedom, they like the
choice, they like the quality of care,
they like the options, and they like the
efficiency. I also noted that the kind of
government takeover of health care
that some of our Democratic friends
are contemplating could lead to a de-
cline in every one of those things. This
morning, I wish to explain in a little
greater detail how it could happen.

The first point I wish to make is that
the very concept of a government op-
tion is itself misleading. What starts
out as an option could quickly become
the only option. This is clear to anyone
who realizes that, unlike market-based
health plans, any government-run plan
would have unlimited access to tax-
payer money and could use that money
to subsidize the cost of services, and
artificially lower prices would make
the government-run plan more attrac-
tive to individuals and businesses.
Some say this could be avoided by cre-
ating ‘‘safeguards’ to ensure a level
playing field for the market-based in-
surers and a government plan. But no
safeguard could create a truly level
playing field, and any safeguard could
easily be eliminated once a govern-
ment plan is enacted. A government
plan would also be able to operate at a
loss—a loss the taxpayers would have
to cover one way or another.

Government could also keep health
care costs artificially low by paying
providers less than private insurers do,
just as it already does with both Medi-
care and Medicaid. At first blush, that
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may actually sound appealing, but as
we know, there is no such thing as a
free lunch. Let me explain.

Right now, doctors and hospitals
make up the difference between what a
procedure costs and what the govern-
ment is willing to pay for it by passing
those costs on to private insurers. But
doctors and hospitals would likely get
even less under a new government
health plan, so they would shift even
more costs on to private insurers, who
would then raise rates for individuals
and businesses even higher than they
were before. Once these higher rates
take effect, employers would be all but
certain to start encouraging workers
to enroll in the government-run plan.

As a result of all of this, it is easy to
see how private market health plans
would become more and more expen-
sive and thus less and less affordable
and accessible. At some point, private
health plans would likely be crowded
out altogether, and government care
would be the only option left. That is
where the delays and the denied care
would begin to kick in. Under a govern-
ment system, Americans would have no
choice but to accept all the bureau-
cratic hassles and the endless time
spent on hold waiting for a government
service representative to take their
calls. They would also have to deal
with all of the restrictions of care that
inevitably follow. What is being adver-
tised as an option will eventually lead
to delays—delays in testing, delays in
diagnosis, and delays in treatment.

So the question Americans need to
ask themselves is whether this is the
reform they really want. Do we really
want a government takeover of health
care, because that is what a so-called
government option would lead to in
very short order. Americans need to re-
alize that when someone says ‘‘govern-
ment option,” what could really occur
is a government takeover that soon
could lead to government bureaucrats
denying and delaying care and telling
Americans what kind of care they can
have.

The irony in all of this is that as a
result of a government takeover of
health care, the private plans tens of
millions of Americans currently enjoy
will eventually only be available to
just a very few wealthy Americans—to
those who are able to pay for more
health care than they currently have
and like. According to a recent study,
119 million Americans would lose the
private coverage they currently have
as a consequence of a government plan.
The best options would only remain
available to a select few.

Over the last few months, we have
seen government getting involved in
virtually every aspect of our economy.
Washington is suddenly running the
banks and the auto companies. Now it
is thinking about running America’s
health care. The results, I am afraid,
would not lead to the kinds of reforms
Americans really want in their health
care. Instead, it would lead to a system
that most Americans would deeply re-
gret.
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Mr. President, I yield the floor.

RESERVATION OF LEADER TIME

The ACTING PRESIDENT pro tem-
pore. Under the previous order, the
leadership time is reserved.

MORNING BUSINESS

The ACTING PRESIDENT pro tem-
pore. Under the previous order, there
will now be a period for the transaction
of morning business until 11 a.m., with
Senators permitted to speak for up to
10 minutes each, with the time equally
divided and controlled between the two
leaders or their designees.

———

UNANIMOUS-CONSENT REQUEST—
EXECUTIVE CALENDAR

The ACTING PRESIDENT pro tem-
pore. The Senator from New Mexico is
recognized.

Mr. BINGAMAN. Mr. President, I ask
unanimous consent that the Senate
proceed to executive session to con-
sider Calendar No. 97, the nomination
of Hillary Chandler TompKins to be So-
licitor of the Department of the Inte-
rior; that the nomination be confirmed;
that the motion to reconsider be laid
upon the table; that no further motions
be in order; that any statements re-
lated to the nomination be printed in
the RECORD; that upon confirmation,
the President be immediately notified
of the Senate’s action; and that the
Senate then resume legislative session.

The ACTING PRESIDENT pro tem-
pore. Is there objection?

Mr. McCCONNELL. Mr. President, re-
serving the right to object, and I will
have to object, I would just say to my
friend from New Mexico, we have not
been able to get that nomination
cleared yet on this side, but we will be
consulting with the Republican col-
leagues and at some point let him
know whether it is possible to go for-
ward. Therefore, I object.

The ACTING PRESIDENT pro tem-
pore. Objection is heard.

Mr. BINGAMAN. Mr. President, let
me briefly describe the circumstances
that caused me to make this unani-
mous-consent request. I am obviously
disappointed there has been an objec-
tion raised to the confirmation of Ms.
Tompkins. I am advised that one or
more Republican Members have placed
an anonymous hold on her nomination.

The Solicitor of the Department of
the Interior—the office to which the
President has nominated Ms. Tomp-
kins—is one of the most important
posts in the Department of the Interior
and one of the most important legal
positions in our government. The De-
partment of the Interior has broad au-
thority over the administration and
care of our public lands and natural re-
sources. Its many offices and bureaus
face daily a broad range of legal issues
requiring special expertise in public
land law, mining law, water rights law,
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Indian law, and wildlife law. The Solic-
itor is the Department’s general coun-
sel. She is solely responsible for the
legal work of the Department. By law,
all the legal work of the Department is
performed under the supervision and
direction of the Solicitor. She is re-
sponsible for the interpretation and ap-
plication of the legal authority affect-
ing all of the actions taken under the
Department of the Interior’s programs
and operations.

The job requires a deep knowledge of
the law, professional experience, and
sound judgment. In my view, the Presi-
dent has nominated such a person—a
person with demonstrated ability and
stature in this field in the person of
Hillary Tompkins. She earned a law de-
gree at Stanford University Law
School in 1996. She served as a trial at-
torney in the Environment and Natural
Resources Division of the Department
of Justice, as a special Assistant U.S.
Attorney in Brooklyn, as an associate
in Sonosky Chambers, one of the Na-
tion’s leading law firms specializing in
Native American law, as chief counsel
to the Governor of New Mexico, and as
an adjunct law professor at the Univer-
sity of New Mexico Law School.

As chief counsel to Governor Bill
Richardson, Ms. Tompkins dem-
onstrated her ability to lead and man-
age a team of lawyers, to oversee the
general counsels of multiple agencies,
and to render sound legal advice and
counsel.

She will bring to the Solicitor’s of-
fice considerable expertise in the areas
of environmental, natural resources,
water, and Indian law, as well as expe-
rience in the areas of constitutional
law, administrative law, and the legis-
lative process.

In addition, Ms. TompKkins has a com-
pelling personal story. She was born on
the Navajo reservation, and although
she was raised in New Jersey, she has
not lost touch with her Navajo herit-
age. If confirmed, she will be the first
Native American, and only the second
woman, to hold the office of Solicitor.

It is unclear to me why anyone would
object to confirming Ms. TompKkins.
She is clearly well qualified for the po-
sition. At her hearing in April and in
the weeks since then, Senators on the
other side of the aisle have expressed
their concerns about departmental
policies, over which Ms. Tompkins has
had no control and no responsibility.
Secretary Salazar has bent over back-
wards to address those concerns, and it
is my understanding all of those con-
cerns now have been addressed.

In any event, Senators had chosen to
place holds on David Hayes’s nomina-
tion to be the Deputy Secretary of the
Interior, rather than on Ms. Tompkins’
nomination, pending resolution of their
concerns. The holds on Mr. Hayes’s
nomination were lifted before the re-
cess, and he and all of the other De-
partment of the Interior nominees have
now been confirmed. Only Ms. Tomp-
kins’ nomination is still being blocked.

Many of the most pressing problems
facing the Department of the Interior
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are legal ones. During its final weeks,
the previous administration took a
number of controversial actions. In its
rush to lock in those actions before it
left office, the previous administration
failed to give adequate consideration
to various legal requirements. As a re-
sult, several of those actions have been
overturned by the courts.

Secretary Salazar has inherited this
legacy and is doing his best to address
these problems. But he needs a Solic-
itor. More than 4 months into the new
administration, the Department of the
Interior should not still be without its
top legal officer. And Ms. Tompkins
should not still be the victim of anony-
mous holds.

———

DEATH OF ANASTASIOS “TASS”
HATJIKIRIAKOS

Mr. BINGAMAN. Mr. President, I was
deeply sorry to learn this morning of
the death of a long-time Senate em-
ployee and friend, ‘‘Mr. Tass.”” An inte-
gral part of the Senate Resataurants
staff for many years, he was a great
friend to me and to my office.

He died on Sunday from injuries re-
ceived when he was hit by a car in Sil-
ver Spring. All of us who knew him and
appreciated his service to the Senate
join his family and friends in mourning
his loss. He—and they—are in our
thoughts and prayers.

The ACTING PRESIDENT pro tem-
pore. The Senator from Wyoming is
recognized.

Mr. BARRASSO. Mr. President, I ask
unanimous consent to speak for up to
15 minutes.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

————
REGINA McCARTHY

Mr. BARRASSO. Mr. President, I rise
today to offer my concerns regarding
the nomination of Regina McCarthy to
be the Administrator for the Office of
Air and Radiation in the Environ-
mental Protection Agency.

For the past few weeks, I have been
seeking responses from the nominee
and the administration on their efforts
to use the Clean Air Act to regulate
climate change.

I have put a hold on her because I
have serious concerns about the EPA
using the Clean Air Act to regulate cli-
mate change.

I want to know the plan that the
nominee will implement. I want to
know how she will protect businesses,
farms, hospitals, and nursing homes
from the effects of the EPA’s
endangerment finding.

As you know, the endangerment find-
ing designates CO; as a harmful pollut-
ant to public health under the Clean
Air Act.

The finding’s effects on the Clean Air
Act will require EPA to regulate any
building, structure, facility or installa-
tion that emits more than 250 tons of a
CO; in a year.

The result would be thousands of lost
jobs, with no environmental benefit to
show for it.
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Hospitals, schools, farms, commer-
cial building and nursing homes will be
required to obtain preconstruction per-
mits for their activities. EPA says this
will not occur, that they will use dis-
cretion and good judgment.

According to legal scholars, the stat-
utory language in the Clean Air Act is
mandatory and does not leave any
room for EPA to exercise discretion or
create exceptions.

The only jobs that will be created are
in law firms as the litigation bonanza
begins. EPA will be sued by environ-
mental groups wanting to eliminate ex-
empted sectors. The EPA will also be
sued by industries not exempted.

It will, as Democrat Congressman
JOHN DINGELL stated, be a glorious
mess.

I have nothing personal against Mrs.
McCarthy. I simply wanted an answer
to a question, the same question Amer-
icans all across our country want an-
swered: How are you going to protect
them?

I still do not have a credible answer
to this question. I am tired of the
stonewalling.

Mrs. McCarthy believes that she can
not answer the question until she is
confirmed by the Senate. That answer,
I believe, is not good enough.

She has also stated that she wanted
to be informed of any potential law-
suit. She stated she wanted to discuss
the issue with the litigants in the
hopes of convincing them not to sue.

Government officials can’t go around
the country trying to convince every
litigant, whether it be a national envi-
ronmental group or a local group, not
to sue.

I have also posed this same question
to the EPA Administrator in the hopes
that she could provide EPA’s plan on
behalf of Ms. McCarthy.

EPA Administrator Lisa Jackson
says that she can target what she regu-
lates. She claims she will only target
cars and trucks.

That is setting the precedent of pick-
ing winners and losers. We do not know
what standards will be applied to make
those decisions. We do not know what
role politics will play in these deci-
sions.

Administrator Jackson’s statement
also ignores the regulatory cascade
that the endangerment finding and the
motor vehicle emission standards will
certainly trigger.

Litigators and courts will drive much
of this job-killing regulation.

We have a nominee to head up the
EPA’s Air Office, Ms. Regina McCar-
thy. We have an Administrator of the
EPA and we have a climate and energy
czar who is supposed to coordinate cli-
mate change policy for the administra-
tion.

Carol Browner, the climate and en-
ergy czar has not been confirmed by
Congress. We do not know who is devel-
oping a roadmap for how to use the
Clean Air Act to regulate climate
change.

What jobs in what industries will be
kept? Which industries will be penal-
ized? Who will be held accountable for
making these decisions?
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The economic consequences of the
ticking timebomb will be devastating.

By the EPA’s own estimate, the typ-
ical preconstruction permit in 2007 cost
each applicant $125,000 and 866 hours to
obtain.

Ranchers or private nursing homes
have no background in this area. They
will need to hire lawyers. They will
need to hire experts. They will be tak-
ing time out of their day to figure out
all this redtape.

This will create such a fog of uncer-
tainty with investors and small busi-
nesses. This makes small businesses
even riskier to lend money to; nobody
will know how much this will cost
their business.

With lending having already ground
to a halt, this is hardly the right move
to help our economy.

According to the U.S. Chamber of

Commerce, there are 1.2 million
schools, hospitals, nursing homes,
farms, small businesses, and other

commercial entities that would be vul-
nerable to new controls, monitoring,
paperwork, and litigation.

If even 1 percent of the 1.2 million
have to get preconstruction permits,
that would mean 12,000 new
preconstruction permits a year.

By the EPA’s own analysis, if permit-
ting is increased by just two to three
thousand, this would impose ‘‘signifi-
cant new costs and an administrative
burden on permitting authorities.”

According to the EPA, this ‘‘could
overwhelm permitting authorities.”

The net result of all of this will be
thousands of jobs lost.

As I have stated previously on the
floor, if the administration can not tell
us by what legal authority they can
pick winners and losers, if the adminis-
tration can not provide economic cer-
tainty to lenders and businesses, if the
administration does not know how
they will deal with all the thousands of
new preconstruction permits, they
should take this job Killing option off
the table.

There appears to be such a frenzy of
political pressure from special inter-
ests to pass something on climate
change.

The pressure has reached the point
where enacting any climate change
policy before Copenhagen is more im-
portant than addressing its aftermath.

The thinking is, just get something
done on climate change. We will deal
with the impacts later.

That’s not how you make good pol-
icy.

But that is exactly what is going on
here.

The President’s own attorneys, from
a host of Federal agencies, have ex-
pressed concerns with this approach.

Their concerns were contained in a
memo.

This memo is a well thought out, sci-
entific and legal critique of using the
Clean Air Act to regulate climate
change by the Obama administration.
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It confirms the fears of every small
business owner, every farmer, school
and hospital administrator, both large
and small, that the Obama administra-
tion knows that using the Clean Air
Act to regulate climate change is bad
for America.

They know it, but for political rea-
sons, they have ignored the science,
the consequences to our economy and
the impact to the American people.

The memo states, ‘“Making the deci-
sion to regulate CO, under the Clean
Air Act for the first time is likely to
have serious economic consequences
for regulated entities throughout the
U.S. economy, including small busi-
nesses and small communities. Should
EPA later extend this finding to sta-
tionary sources, small businesses and
institutions would be subject to costly
regulatory programs.”’

The document also highlights that
EPA undertook no ‘‘systemic risk anal-
ysis or cost-benefit analysis” in mak-
ing their endangerment finding.

The White House legal brief ques-
tions the link between the EPA’s sci-
entific technical endangerment pro-
posal and the EPA’s political sum-
mary.

EPA Administrator Jackson said in
the endangerment summary that ‘‘sci-
entific findings in totality point to
compelling evidence of human-induced
climate change, and that serious risks
and potential impacts to public health
and welfare have been clearly identi-
fied . . .

But the Obama administration’s
memo states that this is not accurate.

The memo actually questions the
science behind designating CO, as a
health threat stating the scientific
data on which the agency relies are
“almost exclusively from non-EPA
sources.”’

The memo goes on to say the essen-
tial behaviors of greenhouse gases are
“not well determined” and ‘‘not well
understood.”

This memo confirms that the admin-
istration has so far ignored its own ad-
vice.

What is somewhat surprising is that
those who express these concerns are
ridiculed or, even worse, attacked by
administration officials.

In one instance, attempts were made
by administration personnel to smear
the reputation of a career employee at
the Small Business Administration.

This was a person who offered a rea-
sonable and thoughtful critique of the
impact the endangerment finding has
on small business.

This is unacceptable behavior by the
administration.

Strangely enough, not just the au-
thors of the Obama administration
legal brief, but also environmental
groups, disagree with EPA Adminis-
trator Jackson’s position that a tar-
geted approach under the Clean Air Act
is legal and appropriate.

The Sierra Club’s chief climate coun-
sel stated last year that ‘‘the Clean Air
Act has language in there that is kind
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of all or nothing if CO, gets regulated
and it could be unbelievably com-
plicated and administratively night-
marish.”

I have warned the administration
that groups such as these will sue the
EPA if the EPA does not capture both
large and small emitters. She has dis-
missed such threats. This is despite the
Wall Street Journal report last month
that a representative of the Center of
Biological Diversity stated her group is
prepared to sue for regulation of small-
er emitters, such as farms, schools,

hospitals, and nursing homes, if the
EPA stops at simply the large
emitters.

I have asked for a plan from the ad-
ministration on how she will address
losing court cases if the agency is sued
for picking winners and losers. Her re-
sponse in a committee hearing 3 weeks
ago is she could not share with me any
such plans in that forum.

I have posed the question to the ad-
ministration: If you can’t share infor-
mation with the elected representa-
tives of the 50 States, then in what
forum, if not a Senate hearing, can you
share the information?

I am confident the majority believes
they have a strong chance at passing
something along the lines of the Wax-
man-Markey bill this Congress regard-
ing climate change. They are hopeful
they can get something to the Presi-
dent for him to sign. If hope alone
could pass legislation, we could all ad-
journ early. But hope is not certainty.
The negative effects of the
endangerment finding on the American
economy is certain.

The bottom line is that the nominee,
as well as Lisa Jackson and the admin-
istration, appears to have no credible
plan to use the Clean Air Act in a way
to regulate climate change.

There is only one responsible choice
for us to make. Let us take this regu-
latory ticking timebomb off the table.
This is why I plan to introduce a bill
very soon that will take the Clean Air
Act out of the business of regulating
climate change.

I wish to give every Member an op-
portunity to join me in giving the Sen-
ate and the American people the time
we need to forge a sound energy and
climate strategy, a strategy that
makes energy as clean as we can—and
I am talking about American energy—
as clean as we can, as fast as we can,
without raising energy prices for
American families.

Let’s develop all of our energy re-
sources—our wind, our solar, our geo-
thermal, hydro, clean coal, nuclear,
and natural gas. We need an ‘‘all of the
above’”’ strategy to address our Na-
tion’s needs. As Lisa Jackson, the EPA
Director, stated on a recent trip to my
home State of Wyoming, ‘“‘As a home of
wind, coal, and natural gas, Wyoming
is at the heart of America’s energy fu-
ture.” That is because Wyoming has it
all—coal, wind, natural gas, oil, and
uranium for nuclear power. We have it
all, and we need it all. I look forward
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to working with my colleagues, as well
as Ms. Jackson, to make that happen.
Mr. President, I yield the floor.
The ACTING PRESIDENT pro tem-
pore. The Senator from Iowa.

EPA POLICIES

Mr. GRASSLEY. Mr. President, I
wish to speak about Regina McCarthy’s
nomination but not about the nominee
or her qualifications. Rather, I will
highlight a few concerns I have with
the EPA and the burdens being placed
on those in rural areas and agriculture
because of EPA actions.

A few weeks ago, I had the pleasure
of joining President Obama for lunch.
While the purpose of the lunch was to
discuss health care reform, I took the
opportunity to bring up a few concerns
I have with EPA and agriculture. In
particular, I raised four issues where
EPA policies are causing tremendous
concern and are burdening family
farmers. The issues I raised to the
President are indirect land use attrib-
uted to biofuels; second, fugitive dust;
three, greenhouse gases and livestock
producers; and, four, point source pol-
lution permits.

Since that meeting with the Presi-
dent, I have had follow-on meetings
with Nancy Sutley, chair of the Coun-
cil on Environmental Quality and also
the President’s legislative staff. They
heard me out. They seemed sympa-
thetic to the concerns I raised. How-
ever, I am not sure the message is
being relayed to the EPA bureaucrats.

The first issue pertains to a compo-
nent of the new Renewable Fuels
Standard that requires various biofuels
to meet specified lifecycle greenhouse
gas emission reductions. The law speci-
fies that lifecycle greenhouse gas emis-
sions are to include direct emissions
and significant indirect emissions from
indirect land use.

In the proposed rule changes released
by EPA last week, they rely on incom-
plete science and inaccurate assump-
tions to penalize U.S. biofuels for so-
called indirect land-use changes. The
fact is, measuring indirect emissions of
greenhouse gases is far from a perfect
science. There is a great deal of com-
plexity and uncertainty surrounding
this issue. Because of this uncertainty,
the EPA has committed to an open and
transparent review by the public.

The EPA compiled a system of mod-
els to analyze land-use impacts of U.S.
biofuels policies. They have indicated
that these models have been peer re-
viewed and that they stand up to sci-
entific scrutiny. That is true for the
models independently, but—and a big
but—it is not true for the way the EPA
has overlaid and integrated their mod-
els. In addition, the models are not
publicly accessible. There is inad-
equate data in how the models and
data have integrated.

As it stands, stakeholders are unable
to replicate the EPA’s results. So this
process is neither open nor is it trans-
parent.



June 2, 2009

Under the EPA’s analysis, ethanol
produced from corn reduces greenhouse
gas emissions by 16 percent compared
to gasoline. However, if you remove the
murky science of emissions from indi-
rect land-use changes, corn ethanol re-
duces greenhouse gas emissions by 61
percent compared to the gasoline. So
one can see that sound science plays a
very important role in whether ethanol
is more environmentally positive or
less environmentally positive.

The EPA’s models conclude that
international land wuse contributes
more in greenhouse gases than the en-
tire direct emissions of ethanol produc-
tion and use—from the growing of their
crops, the production of ethanol at the
refinery, up to and including tailpipe
emissions. The ripple effects are great-
er than the direct effects. Wouldn’t you
think you ought to take more into con-
sideration for the direct effects? The
fact is, the model the EPA has cobbled
together to measure indirect land use
is far from scientific. It is more like a
guess.

The rule indicates that itself by in-
cluding the word ‘‘uncertainty.” Un-
derstand, this is an EPA rule that talks
about the science of indirect land-use
calculation, and it uses the word ‘‘un-
certainty’ more than 60 times.

Even larger in this debate is the role
of common sense. It defies logic that
the EPA would try to blame a farmer
in my State of Iowa for the actions of
farmers or developers in Brazil. Do
they think Brazilians are waiting to
see what I am going to plant on my
farm, for instance, before they plant
their crops in Brazil? It does not pass
the commonsense test. The facts do not
support it either.

During the past 5 years, when bio-
diesel and ethanol production in the
United States ramped up, Brazilian
soybean acres decreased and corn acres
remained unchanged. See, there is no
relationship.

Amazon deforestation has also fallen
in the past 5 years. A recent study indi-
cated that the primary reason for land
clearing was for timber production and
land grabbing, followed by cattle farm-
ing, not because of ethanol production
in the United States. So nowhere on
the list—we are talking about a list
from a study—was U.S. biofuel produc-
tion.

I think this debate comes down to a
few simple questions: Do we want more
production of green fuels or less pro-
duction? Do we want greater depend-
ency on Iran and Venezuela for energy
needs or less dependence? Do we want
to increase our national security by re-
ducing foreign dependence on energy?

I don’t think the people at EPA get
the big picture, and I am pretty sure
they don’t understand how American
agriculture works. While the EPA’s ac-
tions have a significant impact on the
rural economy and the agriculture in-
dustry, it is clear the EPA has a lack
of understanding of American agri-
culture. I know this to be the case re-
garding the indirect land use.
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Margo Oge, the Director of the office
in charge of this rule, admitted during
a committee hearing in the House of
Representatives last month that she
has never been on a farm in the United
States. How can regulators with such a
great impact on the agricultural indus-
try have so little understanding of the
industry they are regulating? We need
to encourage some commonsense
thinking in EPA. So I have invited Ad-
ministrator Lisa Jackson and a num-
ber of EPA officials to come to Iowa to
visit a farm, to see firsthand how the
agricultural industry works.

I have also invited Regina McCarthy,
who should be confirmed by the Senate
today. She will be Assistant Adminis-
trator for the Office of Air and Radi-
ation. I have also invited Margo Oge,
the Director I referred to, the Director
of the Office of Transportation and Air

Quality, the office that wrote these
regulations on indirect land-use
changes.

Another issue I brought up with the
President that I am concerned about is
EPA’s attempt to regulate particulate
matter.

In 2007, the EPA published the ‘‘Clean
Air Fine Particle Implementation
Rule” in which the EPA inappropri-
ately opted for the administrative con-
venience of regulating all particles
that fall within the fine PM size range
the same, including dust.

Instead they should have appro-
priately based the regulation on par-
ticle composition.

Essentially, this rule treats dust as
though it were cigarette smoke, caus-
ing the same adverse health issues.

There are no scientific studies that
show this to be the fact. Controlling
dust from combining soybeans, gravel
roads, and feedlots is impossible.

When it comes to a rule in the EPA
that you have to keep dust on your
farm within the property lines of your
farm, think how nonsensical that ap-
proach is. Only God determines when
the wind blows and only God deter-
mines when soybeans have 13 percent
moisture and they have to be harvested
immediately. We cannot make deci-
sions based on EPA rules of when the
wind blows or doesn’t. God makes that
decision.

Compliance with the more stringent
fine PM standard will be unattainable
for many farmers and ranchers.

The fine PM standard is health-based
and must be met at the property line of
each individual operation regardless of
cost.

This could essentially require farm-
ers to sell some of their cattle, com-
bine wet crops, or wall in their roads
and driveways.

This would be a ridiculous way to
regulate agriculture.

The next concern I have with the
EPA is their decision not to appeal a
Sixth Circuit decision which vacated
an EPA rule that exempted pesticides
applied under the Clean Water Act.

The EPA rule in question had ex-
empted pesticides applied near or into
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waters of the United States from ob-
taining permits when applied in ac-
cordance with the Federal Insecticide
Fungicide, and Rodenticide Act.

In vacating the rule, the court issued
an opinion declaring that agricultural
sprayers and nozzles are point-source
conveyances and that all residues and
excesses of chemical pesticides that re-
main in water after the beneficial use
is completed are ‘‘pollutants’ under
the Clean Water Act.

I share concerns of many who rep-
resent agricultural states as to how the
EPA is going to implement the new
permitting process without creating a
burden on our farmers.

Producers could face legal liability if
a permit is not issued quickly, yet the
farmer needs to spray immediately.

I urge the EPA to draft a flexible rule
that does not impede a producer’s abil-
ity to apply pesticides and allows
emergency application to be done expe-
ditiously.

If they don’t, we are going to have
major problems on our farms when
bugs, weeds, and disease show up.

The final issue is related to some of
Senator BARRASSO’s concerns with the
nominee we are considering. That is,
the direction the EPA is heading to-
ward regulation of greenhouse gases
under the Clean Air Act.

While this could have wide ranging,
unforeseen effects on all sorts of small
businesses, I want to talk about how
agriculture could be affected.

The Clean Air Act was designed for
more traditional types of pollution
that can have a direct negative effect
on human health and the environment
in relatively small quantities.

Given the emissions thresholds in the
law, a family farm cattle operation, for
example, could be considered an emit-
ter just like a factory smokestack,
with all the red tape and costs that en-
tails.

And, at the end of the day, how are
you going to get cows to stop passing
gas?

Nancy Sutley assured me that EPA
has no desire to regulate livestock
emissions in this way.

However, Senator BARRASSO raises
some good points about what would
happen should environmental groups
follow through on their threats to sue
EPA to force them to regulate sources
as small as family farms.

Rather than rely on EPA’s assur-
ances, I would like these questions an-
swered before EPA goes any further
down this road.

I am hoping that a visit to the heart-
land will help them better understand
the real world implications of some of
their decisions.

They owe it to the hardworking
farmers and ranchers to get a better
understanding of how U.S. agriculture
works.

Hopefully, they will realize a little
common sense will go a long way when
making broad policy decisions that af-
fect the farmers who put food on their
table.
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The ACTING PRESIDENT pro tem-
pore. The Senator from Wisconsin.

———

RAILROAD ANTITRUST
ENFORCEMENT ACT

Mr. KOHL. Mr. President, I rise to
speak about an agreement we have
reached with Senator ROCKEFELLER re-
garding today’s planned consideration
of the Railroad Antitrust Enforcement
Act. Before describing our agreement, 1
would like to say a few words about
this legislation.

We believe this legislation is essen-
tial to restoring competition to the Na-
tion’s crucial freight railroad sector.
Freight railroads are essential to ship-
ping a myriad of vital goods—every-
thing from coal used to generate elec-
tricity to grain used for basic food-
stuffs. But for decades, the freight rail-
roads have been insulated from the
normal rules of competition followed
by almost all other parts of our econ-
omy because of their outmoded and un-
warranted antitrust exemptions. Our
legislation is designed to eliminate the
obsolete antitrust exemptions that pro-
tect freight railroads from competi-
tion.

This bipartisan legislation has 11 co-
sponsors, including members of both
the Judiciary Committee and Com-
merce Committee, and was reported
out of the Judiciary Committee on a
unanimous 14-to-0 vote in March.

The railroad industry’s obsolete anti-
trust exemptions resulted in higher
prices to millions of consumers every
day. Consolidation in the railroad in-
dustry in recent years has resulted in
only four class I railroads providing
nearly 90 percent of the Nation’s
freight rail transportation. Three dec-
ades ago, by contrast, there were 42
class I railroads. A 2006 GAO report
found shippers in many geographic
areas ‘may be paying excessive rates
due to a lack of competition in these
markets.”

The ill-advised effects of these con-
solidations are exemplified by the high
prices paid by captive shippers; name-
ly, industries served by only one rail-
road. A recent study by the Consumer
Federation of America found that rail
shipping rates for captive shippers are
$3 billion higher than they would be if
the market were competitive. These
unjustified cost increases cause con-
sumers to suffer higher electricity bills
because a utility must pay for the high
cost of transporting coal, results in
higher prices for goods produced by
manufacturers who rely on railroads to
transport raw materials, reduces earn-
ings for American farmers who ship
their products by rail, and raises food
prices paid by consumers.

Repeal of the railroad antitrust ex-
emption is supported by the attorneys
general of 20 States and a wide range of
consumer organizations and leading in-
dustry trade organizations, including
the American Public Power Associa-
tion, the American Chemistry Council,
the National Farmers Union, the
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American Corn Growers Association,
and the National Industrial Transpor-
tation League, as well as many more.

Once their outmoded antitrust ex-
emptions are removed, railroads will be
subject to the same laws as the rest of
the economy. Government antitrust
enforcers will finally have the tools to
prevent anticompetitive transactions
and practices by railroads. Likewise,
private parties will be able to utilize
the antitrust laws to deter anti-
competitive conduct and to seek re-
dress for their grievances. On the Anti-
trust Subcommittee, we have seen that
in industry after industry, vigorous ap-
plication of our Nation’s antitrust laws
is the best way to eliminate barriers to
competition, to end monopolistic be-
havior, and to Kkeep prices low and
quality of service high. The railroad in-
dustry is no different. All those who
rely on railroads to ship their products
deserve the full application of the anti-
trust laws to end the anticompetitive
abuses all too prevalent in this indus-
try today.

That is why I am so pleased by the
agreement that I have reached today
with Senator ROCKEFELLER. He has
agreed to include this necessary repeal
of the railroads’ unwarranted antitrust
exemption in his comprehensive bill to
reform the freight rail industry and the
Surface Transportation Board when
that bill is introduced in the coming
weeks. Senator ROCKEFELLER has also
agreed that his comprehensive rail re-
form bill will address a specific rail-
road practice that is of great concern
to me—a practice known as paper bar-
riers. He has pledged that his legisla-
tion will give the STB enhanced power
to address this issue so that shippers
are not denied the benefit of competi-
tion in relation to these arrangements.
With this agreement, we have avoided
a potentially divisive floor debate and
we have the solid support of the distin-
guished chairman of the Commerce
Committee for repealing the antitrust
exemption and addressing paper bar-
riers.

I thank my friend from West Virginia
for his compromise as well as his sup-
port for the need to reform the freight
rail system in the United States in the
interest of all parties, including rail
shippers and consumers.

Mr. President, I yield the floor, and I
suggest the absence of a quorum.

The ACTING PRESIDENT pro tem-
pore. The clerk will call the roll.

The assistant bill clerk proceeded to
call the roll.

Mrs. BOXER. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

NOMINATION OF REGINA
McCARTHY

Mrs. BOXER. Mr. President, as chair-
man of the Environment and Public
Works Committee, I look forward to
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the Senate’s vote this morning on the
confirmation of Regina McCarthy to be
Assistant Administrator of the Office
of Air and Radiation at the Environ-
mental Protection Agency. I am happy
to report to the Senate that my rank-
ing member, Senator INHOFE, supports
her as well, and he wanted to make
that point.

The Assistant Administrator for Air
and Radiation plays a crucial role in
developing and improving programs
that better protect public health and
the environment, and she also will help
address critical threats to our families
and our communities. Regina McCar-
thy is very qualified to be Assistant
Administrator. She comes to this posi-
tion with a stellar record of achieve-
ment. During her hearing before the
EPW, she impressed us all with her
deep firsthand knowledge of clean air
policy. She has three decades of experi-
ence in public service. She has a unique
record of accomplishments in address-
ing air pollution at the State level in
Massachusetts as well as Connecticut.

Here is the thing: She will bring a
spirit of bipartisanship to this critical
EPA office that is focused on pro-
tecting public health and the environ-
ment. In Massachusetts, Regina
McCarthy served under Governors
Cellucci and Romney, both Repub-
licans. She served as Assistant Sec-
retary for Policy at the Office of Envi-
ronmental Protection and Deputy Sec-
retary of the Office of Commonwealth
Development. In 2005, Republican Gov-
ernor Jodi Rell of Connecticut—an-
other Republican—appointed Regina to
be Commissioner of Connecticut’s De-
partment of Environment. So Regina’s
ability to work with people on both
sides of the aisle is clear. She wants to
solve the serious air pollution problems
facing our families and communities,
and I believe her experience in a bipar-
tisan world will greatly help her.

California faces some of the most
dangerous air pollution in the country.
My State is a magnificent State, but it
has its problems because we have the
busiest ports in the Nation. We actu-
ally are responsible for taking care of
40 percent of the Nation’s imports, and
those goods are brought into our ports
by ships that, unfortunately, still use—
many of them—a highly polluting fuel
called bunker fuel. And when we look
at the rates of cancer across this Na-
tion, you see clusters of cancer at all of
our ports, and a lot certainly at our
ports in California.

I worry very much about those fami-
lies. We have been able to work in a bi-
partisan way—although not quickly
enough, in my view—to make sure that
these ships get away from this bunker
fuel, and actually we are working very
hard with the Obama administration,
as we did with the Bush administra-
tion, on international treaties to move
us away from this very polluting bunk-
er fuel. So we are making great
progress there, but we still have a lot
of the trucks at our ports. We are
working closely with, in this case, Los
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Angeles, where they have a very cut-
ting edge program to move away from
the dirty trucks, and we are fighting
hard to get that program to move for-
ward.

So we look at the ports and we know
there are problems, and we look at the
highways, and we know there are prob-
lems. In my State, and other States,
where we have valleys, the dirty air is
trapped into those areas. So as a Sen-
ator from California, I welcome Regina
McCarthy to this job, because, frankly,
we need to do much more about the
quality of the air, or lack of same,
across the country.

The California Air Resources Board
estimates that diesel emissions con-
tribute to 2,000 premature deaths each
year, and that the health costs of die-
sel emissions are billions of dollars
each year. So I want to say again, we
are talking about 2,000 premature
deaths each year when we talk about
dirty air. We are not just saying we are
upset because you can start to see the
air and it looks terrible; we are saying
that this dirty air is being breathed in
by our kids, by our grandkids, by preg-
nant women, by people with disabil-
ities, and only the strongest survive on
this. So we know it is a problem, and
Regina McCarthy gets it. Her job isn’t
to be a robot, her job is to understand
that the situation is dire here—2,000
premature deaths a year because of
dirty air. And that is just from diesel
emissions. So we need an assistant ad-
ministrator on air who has the experi-
ence, the expertise, and the ability to
work with communities large and
small, to work with industry, and to
work with government to find lasting
solutions.

One of the opportunities we have
here, separate and apart from the en-
forcement of the Clean Air Act—which
will be under her domain—is to pass
global warming legislation which will
move us away from the dirty sources of
fuel toward clean energy and, by the
way, create long-lasting clean energy
jobs which will stay here and boost our
economy forward.

We have a lot of work ahead of us on
this committee which I am so privi-
leged to chair, and certainly right here
in the Senate, and we are going to call
on Regina McCarthy. She is well quali-
fied, she has the ability to work with
communities and industry, and she is
the right person for this job.

I am disappointed that we had a col-
league of ours hold her nomination up,
you know, week after week after week.
It should have been done. But today it
looks good that we are moving forward.
I hope we can do it by voice vote, and
again I want to point out that in terms
of Regina McCarthy’s nomination, Sen-
ator INHOFE, the ranking member on
the committee, supports her for this
job, as do I. And I think that is the best
thing I could say for a nominee, be-
cause oftentimes we find ourselves at
loggerheads. But in this case, we are
together.
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I thank the Presiding Officer, I urge
approval of her, and I hope we can do
this by voice vote.

I yield the floor, and I suggest the ab-
sence of a quorum.

The ACTING PRESIDENT pro tem-
pore. The clerk will call the roll.

The assistant bill clerk proceeded to
call the roll.

Mrs. BOXER. I ask unanimous con-
sent that the order for the quorum call
be rescinded.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

————
CONCLUSION OF MORNING
BUSINESS

The ACTING PRESIDENT pro tem-
pore. Morning business is closed.
———

EXECUTIVE SESSION

NOMINATION OF REGINA
McCARTHY TO BE AN ASSISTANT
ADMINISTRATOR OF THE ENVI-
RONMENTAL PROTECTION AGEN-
Cy

The ACTING PRESIDENT pro tem-
pore. Under the previous order, the
Senate will proceed to executive ses-
sion to consider the following nomina-
tion, which the clerk will report.

The legislative clerk read the nomi-
nation of Regina McCarthy, of Massa-
chusetts, to be an Assistant Adminis-
trator of the Environmental Protection
Agency.

Mr. LIEBERMAN. Mr. President, I
rise today to express my strong support
for the confirmation of Gina McCarthy
to head the Office of Air and Radiation
at the Environmental Protection Agen-
cy. I have had the opportunity to work
with and get to know Ms. McCarthy
during her tenure as the commissioner
of Connecticut’s Department of Envi-
ronmental Protection. Ms. McCarthy
has worked tirelessly to make Con-
necticut’s air, land and water cleaner,
which in turn has made Connecticut
the wonderful place it is today to live,
work and raise a family.

Among her achievements, I would
like to highlight Ms. McCarthy’s pio-
neering work to address climate
change in New England. She is widely
recognized as a chief engineer of the
very successful Regional Greenhouse
Gas Initiative. Since her appointment
in 2004, Ms. McCarthy has worked to
dramatically improve Connecticut’s
environment. She has restored and de-
fended the integrity of many of Con-
necticut’s most cherished natural
treasures. She devoted herself to pro-
tecting Long Island Sound, a source of
nourishment and recreation to the mil-
lions who live and work along its
coastline. As commissioner, Ms.
McCarthy devised strategies for deal-
ing with our State’s solid waste, and
she worked to improve Connecticut’s
air quality. She also made great strides
to reinvigorate our parks and open
spaces.
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Gina arrived in Connecticut with a
wealth of experience after holding a
number of health and environmental
positions in Massachusetts at the local,
State and Federal levels. She worked
for the Stoughton Board of Health and
Conservation, Massachusetts’ Haz-
ardous Waste Facility Site Safety
Council, the Massachusetts Toxics Use
Reduction Program and the New Eng-
land Governor’s Environment Com-
mittee. Ms. McCarthy also served as
the under secretary of policy at the
Massachusetts Executive Office of En-
vironmental Affairs and as the deputy
secretary of operations to the Office for
Commonwealth Development where
she oversaw the development and im-
plementation of Massachusetts’ first
Climate Protection Action Plan.

We have been lucky to have Gina in
Connecticut and I am excited that the
entire country will now benefit from
her talents at the EPA. In her new po-
sition, Ms. McCarthy will be respon-
sible for developing national programs,
technical policies and regulations to
control air pollution and prevent expo-
sure to radiation. She will continue her
work to address climate change and
improve energy efficiency—a double
charge that is both timely and impera-
tive to the continued health of our
planet. She will also develop strategies
to reduce industrial and vehicle-gen-
erated air pollution as she works to im-
prove indoor and outdoor air quality. I
am excited to have someone of Ms.
McCarthy’s character and credentials
leading these essential efforts and I am
filled with confidence in her ability to
address them productively.

I strongly support the nomination of
Gina McCarthy to head the EPA’s Of-
fice of Air and Radiation and urge my
colleagues to do the same.

Mr. DODD. Mr. President, I rise
today in support of the nomination of
Regina McCarthy to be Assistant Ad-
ministrator for Air and Radiation at
the Environmental Protection Agency.
I would also like to thank Chairman
BOXER and the members of the Envi-
ronment and Public Works Committee
for their support of this excellent and
deserving nominee. While I think it is
regrettable that her confirmation was
delayed for so long, I am glad that she
will soon be able to get to work on
finding solutions to the many impor-
tant environmental issues facing our
nation.

I congratulate President Obama on
nominating such a remarkably quali-
fied, energetic, and passionate indi-
vidual to serve as Assistant Adminis-
trator. Commissioner McCarthy has 25
years of experience working at all lev-
els of local and State government and
has a depth and breadth of knowledge
on environmental issues that few can
rival. She has also served under both
Democratic and Republican Governors,
in Massachusetts as well as my home
State of Connecticut. In both States
and in all capacities, Gina has been
universally recognized as a uniquely
talented environmental advocate.
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As commissioner of Connecticut’s
Department of Environmental Protec-
tion since 2004, Gina has amassed an
impressive record of accomplishments.
She spearheaded the ‘“No Child Left In-
side” initiative in Connecticut and na-
tionwide, which combines environ-
mental education with numerous out-
door programs to promote physical ac-
tivity while teaching kids to become
good stewards of the environment. She
has also been a key proponent of sus-
tainable economic development in Con-
necticut, has worked tirelessly to rein-
vigorate our State park system, and
has been a terrific advocate for open
space and conservation initiatives.

Perhaps most prominently, Commis-
sioner McCarthy was one of the driving
forces behind the creation of the Re-
gional Greenhouse Gas Initiative,
RGGI, the Nation’s first mandatory cap
and trade program, which was adopted
by 10 States in the Northeast to ad-
dress the grave threat of climate
change. The commissioner’s work on
the issue of climate change has been
recognized and lauded nationally, and
her experience will be invaluable when
she is confirmed as Assistant Adminis-
trator for Air and Radiation. President
Obama has made it clear that address-
ing climate change is a top priority for
his administration, and as Assistant
Administrator, Gina will play a vital
role in developing and implementing
policies to control greenhouse gas
emissions.

In my view, this incredible list of ac-
complishments does not do justice to
the qualities Gina will bring to her new
position once she is confirmed. Across
my State she has a well-deserved rep-
utation for her boundless energy, in-
credible passion and determination,
and willingness to speak frankly in
order to address challenges head on.

Indeed, she has made such an enor-
mous impact that on March 14, the
Hartford Courant ran an editorial enti-
tled “DEP Chief Gina McCarthy a Hard
Act to Follow,” which praised both her
passion for the issues and her prag-
matic approach. The Courant specifi-
cally noted her ability to revitalize a
department which had lost the public’s
trust and engage people across the
State in preserving Connecticut’s land-
scape and Long Island Sound.

Once again, I congratulate Gina
McCarthy and strongly urge all my col-
leagues to support her nomination.
Connecticut’s loss is a win for our Na-
tion. And, while we are sad to see her
leave Connecticut, I am confident that
Gina will continue to be the out-
standing advocate for the environment
and public health she has always been
and I look forward to working with her
in her new capacity at the EPA.

The ACTING PRESIDENT pro tem-
pore. The question is, Will the Senate
advise and consent to the nomination
of Regina McCarthy, of Massachusetts,
to be an Assistant Administrator of the
Environmental Protection Agency?

The nomination was confirmed.

The ACTING PRESIDENT pro tem-
pore. Under the previous order, the mo-
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tion to reconsider is laid upon the

table, and the President will be imme-

diately notified of the Senate’s action.
———

LEGISLATIVE SESSION

The ACTING PRESIDENT pro tem-
pore. The Senate will resume legisla-
tive session.

FAMILY SMOKING PREVENTION
AND TOBACCO CONTROL ACT—
MOTION TO PROCEED

CLOTURE MOTION

The ACTING PRESIDENT pro tem-
pore. Under the previous order, pursu-
ant to rule XXII, the clerk will report
the motion to invoke cloture.

The legislative clerk read as follows:

CLOTURE MOTION

We, the undersigned Senators, in accord-
ance with the provisions of rule XXII of the
Standing Rules of the Senate, hereby move
to bring to a close debate on the motion to
proceed to Calendar No. 47, H.R. 1256, the
Family Smoking Prevention and Tobacco
Control Act.

Harry Reid, Tom Harkin, Edward E.
Kaufman, Mark Begich, Bernard Sand-
ers, Michael F. Bennet, Mark Udall,
Patty Murray, Claire McCaskill, Carl
Levin, Jack Reed, Sheldon Whitehouse,
Christopher J. Dodd, Jeff Merkley,
Robert Menendez, Charles E. Schumer,
Max Baucus.

Mr. ENZI. Mr. President, today the
Senate will vote on cloture on the mo-
tion to proceed on H.R. 1256, the Fam-
ily Smoking Prevention and Tobacco
Control Act.

Full and fair debate is one of the
hallmarks of American democracy and
the Senate in particular. All we are
voting on today is whether we are
going to get to debate, not whether we
are going to have FDA regulation of to-
bacco. But if this vote does not get 60
votes, we will not have the opportunity
in this Congress to see whether we can
take real steps to curb tobacco use.

Whether you are for this bill or
against it, I urge you to support clo-
ture on the motion to proceed. We can-
not get to substantive amendments and
improvements to the bill until we have
cloture on the motion to proceed.

I will have a number of amendments
to improve this bill and fight the
scourge of tobacco use and its deadly
health consequences. In order to get to
offer my amendments, I will support
cloture on the motion to proceed, and I
urge my colleagues to do the same.

The ACTING PRESIDENT pro tem-
pore. By unanimous consent, the man-
datory quorum call has been waived.

The question is, Is it the sense of the
Senate that debate on the motion to
proceed to H.R. 1256, the Family Smok-
ing Prevention and Tobacco Control
Act, shall be brought to a close?

The yeas and nays are mandatory
under the rule.

The clerk will call the roll.

The legislative clerk called the roll.

Mr. DURBIN. I announce that the
Senator from Alaska (Mr. BEGICH), the
Senator from West Virginia (Mr.
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BYRD), and the Senator from Massa-
chusetts (Mr. KENNEDY) are necessarily
absent.

Mr. KYL. The following Senator is
necessarily absent: the Senator from
Florida (Mr. MARTINEZ).

The PRESIDING OFFICER (Mrs.
GILLIBRAND). Are there any other Sen-
ators in the Chamber desiring to vote?

The yeas and nays resulted—yeas 84,
nays 11, as follows:

[Rollcall Vote No. 203 Leg.]

YEAS—84
Akaka Feinstein Murkowski
Alexander Gillibrand Murray
Barrasso Graham Nelson (NE)
Baucus Grassley Nelson (FL)
Bayh Gregg Pryor
Bennet Harkin Reed
Bennett Hutchison Reid
Bingaman Inouye Risch
Boxer Isakson Rockefeller
Brown Johanns Sanders
Burris Johnson Schumer
Cantwell Kaufman Sessions
Cardin Kerry Shaheen
Carper Klobuchar Shelby
Casey Kohl Snowe
Chambliss Kyl Specter
Cochran Landrieu Stabenow
Collins Lautenberg Tester
Conrad Leahy Thune
Corker Levin Udall (CO)
Cornyn Lieberman Udall (NM)
Crapo Lincoln Vitter
Dodd Lugar Voinovich
Dorgan McCain Warner
Durbin McCaskill Webb
Ensign Menendez Whitehouse
Enzi Merkley Wicker
Feingold Mikulski Wyden

NAYS—I11
Bond Coburn Inhofe
Brownback DeMint McConnell
Bunning Hagan Roberts
Burr Hatch

NOT VOTING—4

Begich Kennedy
Byrd Martinez

The PRESIDING OFFICER. On this
vote, the yeas are 84, the nays are 11.
Three-fifths of the Senators duly cho-
sen and sworn having voted in the af-
firmative, the motion is agreed to.

The Senator from Connecticut.

Mr. DODD. Madam President, I rise
in support of S. 982, the Family Smok-
ing Prevention and Tobacco Control
Act, the matter that is before the Sen-
ate. This bill would give the Food and
Drug Administration the authority to
regulate the tobacco industry and put
in place the tough protections for fami-
lies that for too long have been absent
when it comes to how cigarettes are
marketed to our youngest citizens—our
children.

This is an issue that many in this
Chamber have worked on for a long
time. For those who have been here for
some time, this issue is not a new
issue. It has been before the Congress
now for over a decade, and for various
reasons along the way—the other body
has adopted this bill or we have adopt-
ed the bill but not at the same time the
other Chamber has; the committees
have acted but never in the same year
or in the same Congress—so we have
had sort of a disjointed process that
has never brought the other Chamber
and this one together around the im-
portance of this legislation.
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So once again we are here, this time
I think with the greatest opportunity
to do something I believe most Mem-
bers—I cannot believe anyone in this
Chamber could be adverse to the notion
we ought to do everything in our power
to limit the 3,000 to 4,000 children who
every day—every single day—begin
smoking in the United States.

Madam President, 400,000 of our fel-
low citizens die every year because of
smoking-related illnesses. We are
about to begin, in a few weeks, a de-
bate on health care. One of the major
provisions of that effort will be in the
area of prevention. There are a lot of
divisions I suppose about how we ought
to proceed with health care, but as I
have listened over the last number of
months to our colleagues talk about
health care reform, one issue—one
issue—enjoys almost unanimous sup-
port; and that is, what can we do to re-
duce chronic illness in the country?
How do we do a better job of having a
health care system, not a sick care sys-
tem? How do we prevent people from
acquiring or contracting these illnesses
that are so debilitating and so costly?
One of them is, obviously, smoking-re-
lated illnesses and the 400,000 who die
every year.

The one certain way is to try to limit
the number of people who begin smok-
ing every day; that is, our youngest
citizens, our children. That is what
this bill is all about. It comes down to
simply that. We will have a long debate
about various provisions in this bill,
but in the final analysis, we will have
to decide in the coming day or two
whether, for the first time—the very
first time—the Food and Drug Admin-
istration of our Nation will have the
power and the capability to regulate
tobacco products and begin to re-
strain—to restrain—the 3,000 to 4,000
who begin smoking every single day.
So even in the 2 or 3 days we will de-
bate this bill, keep in mind that during
those 2 or 3 days, close to 10,000 chil-
dren will begin smoking, 1,000 of whom
will become addicted every day, and of
that 1,000, anywhere from 300 to 500 will
die. I have 76,000 children in my small
State of Connecticut today who are
going to die because of smoking-re-
lated illnesses, because they are al-
ready hooked and addicted to tobacco
products. So there are a lot of things
we debate and discuss and there is a lot
of rhetoric and talk about protecting
our children and protecting families,
but here is an opportunity we have, as
Democrats and Republicans coming to-
gether in common cause, to make a dif-
ference for literally millions of people
in our country for years and years and
years to come.

When the Supreme Court struck
down the FDA’s tobacco rule in 2000, it
became very clear that legislation was
going to be necessary in order to pro-
tect our children and the public health
from deadly tobacco products. Eight
years ago, I introduced comprehensive
children’s legislation that included,
with the help of my good friend Sen-
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ator HARKIN, the Kids Deserve Freedom
From Tobacco Act to give the author-
ity to the FDA over these products. In
the 108th Congress, our colleague from
Massachusetts, who has been a cham-
pion on this issue—who has been the
leader and champion on this issue for
literally years and years and years,
Senator KENNEDY, and who is the
major sponsor, by the way, of this leg-
islation—was able to take this issue to
the next level. He worked out a bipar-
tisan bill called the Family Smoking
Prevention and Tobacco Control Act
with our colleague from Ohio, Senator
MIKE DEWINE, Representatives HENRY
WAXMAN, and ToM DAVIS of the other
body and the other party, and other
members of the HELP Committee on a
bipartisan basis. The bill we consider
today is virtually the same legislation
that Senator KENNEDY and Senator
MIKE DEWINE, HENRY WAXMAN and Tom
DAvIis worked on before. It has a long
history, having passed each Chamber,
but never at the same time.

So allow me to share a little of that
history with my colleagues as we enter
this debate. In July of 2004, the Senate
voted 78 to 15 to add it as an amend-
ment to another bill; that is, this to-
bacco bill. Unfortunately, the language
was removed in conference between the
House and the Senate. Three months
later, Senators KENNEDY and DEWINE
reintroduced the legislation and it was
passed by unanimous consent, but the
other body did not consider it at that
time. Refusing to give up, of course, as
he always does—he never gives up—
Senator KENNEDY reintroduced the bill
in the 109th and the 110th Congresses.
In August of 2007, the Health, Edu-
cation, Labor and Pensions Committee,
on which Senator ENzI and I serve, re-
ported out this bill by a vote of 13 to 8.
In July of 2008, the House passed a very
similar bill by a margin of 326 to 102.
Although the Senate version had 60 co-
sponsors, there was not enough time
left in that year for the Senate to pass
the House-passed legislation.

On April 2 of this year, the other
body—the House—once again passed its
version of this legislation, with very
minor changes, by an overwhelming
vote of 298 to 112.

The point I wish to make to my col-
leagues is simply this: Over the years,
this bill has been reviewed, it has been
vetted, it has been debated over and
over. I think all of us, I would hope,
agree that the time has come to act
with uniformity in both Chambers,
with the President committed to this
issue to protect our Nation’s children
and pass this legislation into law.

Frankly, we can’t afford to wait any
longer. Every day, as I mentioned at
the outset of these remarks, another
3,600 to 4,000 children are ensnared by
tobacco companies that target them
with impunity as they try smoking for
the first time—every single day. One
thousand of these children who will
start today—that close to 4,000 across
our country—will be addicted probably
for life as smokers, and a third of that
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number will eventually die—if not
more—from smoking-related diseases.

The tobacco industry is well aware of
these numbers. They know that if they
can’t bring children into the process,
then they won’t have any more smok-
ers. If you lose 400,000 people a year
who lose their lives from smoking-re-
lated illnesses, then you have to re-
plenish those numbers somehow. You
can’t lose 400,000 people every year,
year after year, from smoking-related
illnesses and not replenish the num-
bers. How do you do it? You do it by
drawing in children, by getting kids to
start smoking. That is why they have
been so successful. When you get 3,000
to 4,000 every day—every day starting—
40,000 in a 10-day period, then do the
math yourself and you see what hap-
pens very quickly. You begin to replen-
ish those numbers. If a quarter of that
number remains addicted for life, you
make up that 400,000 rather quickly
and that doesn’t include, by the way,
the foreign sales of tobacco products.
That is just right here in our country.

I would suspect that if you have been
a smoker or are a smoker—and let me
say in truth in everything, I was a
smoker and I know how difficult it is
to give up tobacco products. Anyone
who tells you it is easy doesn’t know
what they are talking about. It is hard.
It is difficult. It is extremely difficult.
But even people who smoke, I will tell
my colleagues, the one thing they pray
every day is that their children will
not begin it. In fact, I suspect some of
the strongest advocates of this legisla-
tion are the people who have been
hooked on tobacco products and they
would tell you that the one thing they
pray and hope is that their children
don’t become addicted to this product
because they know how damaging it is.
They know what it does to them. They
know the potential harm to themselves
and to their families. So this is not an
issue, in my view, that ought to cause
any division among parents and family
members when it comes to what hap-
pens to their children.

Tobacco companies, as I say, are well
aware of all of this. Almost 90 percent
of smokers begin as children, and that
is an astonishing figure. Equally aston-
ishing is the fact that smoking kills
more Americans every year than alco-
hol, AIDS, car accidents, illegal drug
use, murders, and suicides combined.
Take all of those causes of death in our
Nation, combine all of them, and they
don’t equal the number of people who
lose their lives as a result of tobacco-
related illnesses.

In my home State of Connecticut,
more than one in five high school stu-
dents smokes. Every year, 15,000 chil-
dren in my State try cigarettes for the
fist time and another 4,600 become reg-
ular smokers. Absent action from our
Congress, of course, more than 6 mil-
lion children who are alive today will
die from smoking, including the 76,000 I
mentioned in my small State of Con-
necticut. This ought to be entirely un-
acceptable to all of us.
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Here we are soon to begin a debate,
as I said a few minutes ago, on health
care, with the common cause of trying
to create a health care system, not a
sick care system, where prevention is
going to be a major focus of our atten-
tion. I can’t think of a more significant
step we could take on the eve of deal-
ing with the health care debate than
having this Congress stand up with an
overwhelming vote and say we are
going to begin an effort here to reduce
that 90 percent who end up beginning
smoking over a lifetime—that is our
children—and that is what this bill is
designed to do.

If ever there was a moral obligation
to act, I think it is at this moment. No
one suggests that any law is going to
stop every child—of course it won’t—
from lighting a cigarette or beginning
that process. Obviously, parents have
to do their part in educating their chil-
dren, as do others. But we shouldn’t be
making it harder on them than it al-
ready is, which is precisely what we are
doing every second that we fail to act
on a bill such as this.

So the purpose of this historic public
health legislation is very simple: It is
to protect our children and give them a
longer, healthier future—the future
they deserve. It will give the Food and
Drug Administration the authority to
prevent the sale and marketing of to-
bacco to children, require changes to
cigarettes to make them less harmful,
and protect the public health, and to
prevent tobacco companies from using
misleading marketing practices to en-
courage tobacco use. It would accom-
plish this by prohibiting outdoor adver-
tising within 1,000 feet of a school or
playground. Parents ought not to live
in fear that their children are being
marketed cigarettes when they are at
school every day. It would limit adver-
tising in publications with significant
youth readership to a black-on-white,
text-only format; no pictures, mascots,
or other eye-catching logos. It would
restrict promotions that appeal to chil-
dren and adolescents, and stop illegal
sales of tobacco products to children
and adolescents. Lastly, it would pro-
hibit tobacco product vending ma-
chines except in adult-only facilities.

For this first time, the bill would
regulate tobacco products, requiring
all tobacco product manufacturers to
register with the Food and Drug Ad-
ministration and to provide that agen-
cy with a detailed product list. The leg-
islation would assess user fees on man-
ufacturers to pay for the cost of the
FDA tobacco regulation. And it would
mandate larger and far more inform-
ative health warnings on tobacco prod-
ucts, including prohibiting misleading
terms such as ‘‘light” and ‘“‘mild” on
products that offer no health benefits
whatsoever, and instead are intended
to kill.

This bill is supported by over 1,000 or-
ganizations, including every major
public health group in the United
States: the Campaign for Tobacco Free
Children, the American Cancer Soci-
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ety, the American Lung Association,
the American Heart Association, and
many others. Thirty national faith or-
ganizations and over 800 State and
local organizations support this bill. In
addition, former Secretaries of Health
and Human Services, both Democrats
and Republicans, including Tommy
Thompson and Donna Shalala; former
Surgeon Generals, Republicans and
Democrats, David Satcher and Richard
Carmona; David Kessler, the former
FDA Commissioner; and Julie
Gerberding, the former CDC Director,
have all expressed their support of the
legislation now before us.

In its 2007 report, ‘‘Ending the To-
bacco Problem: A Blueprint for the Na-
tion,” the Institute of Medicine urged
Congress to: ‘“‘Confer upon the Food
and Drug Administration broad regu-
latory authority over the manufacture,
distribution, marketing and use of to-
bacco products.”

That is precisely what we give them
in this bill. It deals with the manufac-
ture, the distribution, and the mar-
keting of tobacco products, particu-
larly to our children.

Again, I hope my colleagues will
gather behind this.

Lastly, let me say we would not be
here on the cusp of winning this fight
without the tireless efforts of our com-
mittee chairman, Senator TED KEN-
NEDY of Massachusetts, who has made
the public health the cause of his life-
time. It has been his passion over the
past 40 years that he has been involved
in his public career. This bill is but one
more example of good policy he has
shepherded through the Congress which
puts children and their families and
the public first. All of us ought to
thank him for his leadership on this
issue.

Passing this bill will be a historic
victory for our Nation’s children—pro-
tecting children from aggressive mar-
keting by tobacco companies and es-
tablishing sound manufacturing prac-
tices of tobacco products. It will be an
historic step for parents who have
enough to worry about in today’s day
and age without having to be con-
cerned that cigarettes are being mar-
keted directly to them, or tobacco
products designed in ways to be specifi-
cally appealing to the youngest of our
citizens in this country. Parents de-
serve peace of mind when it comes to
how dangerous tobacco products are
being marketed. With this legislation,
that is precisely what we are trying to
do.

I will emphasize again, this is not
going to stop all of the problems of
children starting smoking every day,
but if we can make a difference and cut
those numbers down. Then we will have
achieved a great deal for our Nation.
This is an opportunity to do so.

I should point out as well, I am not
unsympathetic at all to the tobacco
States—the States that grow tobacco
where literally thousands of farms,
their livelihood, and jobs depend upon
this industry. This bill takes into ac-
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count the needs of those small family
farmers to provide help to them as
they transition. All of us know what it
is like to be in a State where there are
certain things that occur, products
that are made, services provided where
they could be adversely affected by
changes through no fault of their own.
This bill tries to accommodate, to the
extent possible, the industries and the
businesses in those States that would
be adversely affected, obviously, by the
reduction in the use of tobacco prod-
ucts by our citizenry as a whole. I
think all of us here, and again particu-
larly parents, whether you are a smok-
er or a nonsmoker—you ask any parent
in this country whether they would
like to see their children begin smok-
ing—ask them that simple question. I
don’t care where you live, the last
thing you want to see is your child
begin a lifetime of use that you know
is going to put their life in jeopardy
from the moment they start. So if
nothing else, as you think about this
bill and you think about these amend-
ments coming along, many of which
may be appealing on a certain level, re-
member, we have tried for 10 years and
we have failed. Think about how this
bill might have made a difference 10
years ago, if it had been adopted, and
how many young children might not
have started because of the inclusions
and the provisions in this bill.

We cannot wait for another Congress,
another 2 or 4 or 5 years to get back to
this again. This is the moment. This is
the hour. This is the time when we can
accomplish that kind of achievement.
We have a chance to do something in a
meaningful way, and I urge my col-
leagues to join us in this effort.

Let me also say this to my friend and
colleague from Wyoming, who is a
champion on this issue and cares deep-
ly about it. We had a very good and ex-
tensive markup of the bill a couple of
weeks ago. There are some outstanding
amendments Senator ENZI has raised,
and our staffs are working together to
try to resolve those matters, as I prom-
ised we would, before we get to offering
a substitute that may include some of
the provisions we are in the business of
trying to resolve. I thank him for his
cooperation, and also the members of
the committee, who stayed 2 days to
mark up this legislation.

I commend my friend from Wyoming
for his diligence in all of this, as he al-
ways demonstrates, and our colleagues
on both sides of the committee, who
worked on this legislation; I am grate-
ful to them as well. I look forward to a
good, healthy, and vibrant debate, with
the final conclusion being strong sup-
port for this bill.

With that, I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Wyoming is recognized.

Mr. ENZI. Madam President, I rise
today to talk against the deadly
scourge of tobacco. Tobacco use is the
leading preventable cause of death in
the United States. We have to take
some dramatic steps to reduce smok-
ing.
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Smoking killed my dad, my mom,
and my mother-in-law, and secondhand
smoking conclusively affected me. This
isn’t political; this is about the health
of all Americans. This bill comes out of
the Health, Education, Labor, and Pen-
sions Committee. The Senator from
Connecticut, Mr. DODD, mentioned that
we don’t want kids to start. We don’t
want anybody to start. There is enough
information out there that can tell you
that this will kill you. So don’t do
something that will kill you. Yes, it is
a slow death; it may take a number of
years, but it will kill you. Cancer is
one of the big results of smoking.

I wish to share a little bit from a
contract that an oncologist—a person
who deals strictly in solving cancer
and providing cancer treatment—
makes his patients sign before he will
treat them because if they keep smok-
ing, they are adding to the problem,
causing recurrences of the problem. It
starts off this way:

Tobacco is a dangerous substance. It con-
tains 50 carcinogens (cancer-causing sub-
stances) and is a Group A Carcinogen in the
same class as asbestos and radon. It has
many toxic substances besides cancer-caus-
ing agents; among these are insecticides
which are used on the tobacco plant. In some
parts of the country, tobacco is used as an
industrial insecticide because of this com-
position. Tobacco use is considered the num-
ber 1 preventable cause of death in the world.
On average, tobacco users live 35 years less
than non-tobacco users.

I go on to quote:

Tobacco has been found to cause a mul-
titude of cancer types, whether it is smoked
or used in a smokeless fashion. Tobacco is
the number one cause of cardiovascular dis-
ease leading to heart attack and strokes.
Emphysema, chronic bronchitis, and many
other diseases are a consequence.

When I care for patients, I expect them to
be involved in the healing process, no matter
what disease they are afflicted by. If they
continue to smoke, they do not want to im-
prove their health. Because of this, they can
either discontinue tobacco and continue
under my care, or find another health care
provider.

Any tobacco user followed in our clinic
will be given the opportunity for tobacco
cessation (quitting the habit).

They work with them on that.

Tobacco users must discontinue tobacco
use within 2 weeks of the initial consulta-
tion.

I ask unanimous consent that the en-
tire contract be printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

TOBACCO PoLICY
(By Philip C. McMahill M.D.)

Tobacco is a dangerous substance. It con-
tains 50 carcinogens (cancer causing sub-
stances) and is a Group A Carcinogen in the
same class as asbestos and radon. It has
many toxic substances besides cancer caus-
ing agents; among these are insecticides
which are used on the tobacco plant. In some
parts of the country, tobacco is used as an
industrial insecticide because of this com-
position. Tobacco use is considered the num-
ber 1 preventable cause of death in the world.
On average tobacco users live 35 years less
than non tobacco users.
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Tobacco has been found to cause a mul-
titude of cancer types, whether it is smoked
or used in a smokeless fashion. Tobacco is
the number one cause of cardiovascular dis-
ease leading to heart attacks and strokes.
Emphysema, chronic bronchitis, and many
other diseases are a consequence.

When I care for patients, I expect them to
be involved in the healing process, no matter
what disease they are afflicted by. If they
continue to smoke, they do not want to im-
prove their health. Because of this, they can
either discontinue tobacco and continue
under my care, or find another health care
provider.

Any tobacco user followed in our clinic
will be given the opportunity for tobacco
cessation (quitting the habit). Tobacco users
must discontinue tobacco use within 2 weeks
of the initial consultation.

Random urine nicotine testing is used to
monitor patients. If a patient is positive on
3 urine nicotines, they must find another
health care provider. If someone refuses nic-
otine testing on any given day, that counts
as a positive urine nicotine. If a patient has
a positive urine test and is on treatment, the
treatment will be delayed for one week. Do
not use nicotine products, such as patches or
gum that may cause a positive urine test.

Patient Signature

Date

Mr. ENZI. Madam President, I did no-
tice that in the last couple of weeks, a
Federal appeals court has even looked
at a landmark ruling that found that
the Nation’s top tobacco companies
were guilty of racketeering and fraud
for deceiving the public about the dan-
gers of smoking. A three-judge panel of
U.S. courts of appeals in Washington
unanimously upheld requirements that
manufacturers change the way they
market cigarettes. The requirements,
which have been on hold pending ap-
peal, would ban labels such as low tar,
light, ultra light, or mild, since such
cigarettes have been found to be no
safer than the others. That is one of
the requirements in this bill—that
they cannot use that kind of false ad-
vertising.

I wish to share some facts with you.
The Senator from Connecticut shared
some with you. These are from the
Centers for Disease Control and Pre-
vention. Among current U.S. adult
smokers, 70 percent report they want
to quit completely. In 2006, an esti-
mated 19.2 million adult smokers had
stopped smoking for at least 1 day dur-
ing the preceding 12 months because
they were trying to quit. That is more
than 44 percent of the smokers. Think
about it—70 percent of smokers want
to quit, and 44 percent of them are try-
ing each year. Unfortunately, not
enough of them succeed. I know what a
terribly addictive thing it is. I watched
my parents deal with it. The numbers
are even more shocking when we con-
sider youth smokers. Nearly one in five
young people smokes, but more than 54
percent of current high school smokers
in the United States tried to quit
smoking during the preceding year.

We need to get people to stop smok-
ing or, better yet, never start. I sup-
port incentives to quit smoking—for
example, offering incentives to lower
health insurance premiums for those
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who stop smoking or, better yet, who
never start. That becomes a continuing
cost to us. The cost of health care is
out of control. There seems to be sup-
port in the context of health care re-
form.

Full, fair, and open debate is critical
to the democratic process. I am pleased
to have the opportunity this week to
offer amendments to this bill to help
lessen the toll tobacco takes on our so-
ciety. Senator DODD mentioned the
committee action. We have a com-
mittee that works a little differently
from some of the others. We look at
that opportunity of the committee
process to see what the key concerns
are and to see how they can be incor-
porated into making a better bill. That
is what Congress is about. That is why
we have 100 people here and 435 on the
other end of the building, so that we
get a lot of backgrounds, opinions, and
ideas, so that can avoid unintended
consequences and tighten up processes
so that what we are trying to do can
actually get done.

I appreciate the way this bill has
been worked on. One of the things we
did, of course, was leave about six
amendments to be worked on in the in-
terim, before we actually get to amend-
ments on this bill. I am hopeful those
can be worked out so they will tighten
up the bill a little bit more.

This Congress does have a unique op-
portunity to have an impact on smok-
ing and health consequences. My
record is clear when it comes to to-
bacco. I am no friend of big tobacco. I
have never taken a dime of tobacco
company money for my campaigns, and
I don’t intend to start now. I have ideas
to make a real impact on the public
health and win the war on tobacco.

I thank the Senator and all those on
the other side of the aisle for the seri-
ous consideration they are giving the
bill and the opportunity now to have
the floor debate. I am hoping we will
stick to germane issues so that it will
stay a tobacco bill. That is the only
way we will actually reach a conclu-
sion on it.

I hope the ideas presented with the
goal of making this a better bill will
get serious consideration. I am sure
they will. I encourage people to bring
those ideas forward and, if they will,
talk to us a little bit before they put
them in to see if they are already
under consideration as opposed to al-
ready in the bill.

I am thankful for this opportunity. I
am glad that the bill is being brought
to the floor and that it went through
the regular process. I hope something
good can come out of this. We need to
make sure what we are doing will stop
smoking.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Connecticut is recognized.

Mr. DODD. Madam President, I
thank my colleague from Wyoming for
his eloquent comments and his com-
mitment to the issue.

Madam President, I suggest the ab-
sence of a quorum.
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The PRESIDING OFFICER. The
clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. DODD. Madam President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. DODD. Madam President, I ask
unanimous consent that during today’s
session the recess time for the caucus
luncheon period and any period of
morning business be counted
postcloture.

The PRESIDING OFFICER. Without
objection, it is so ordered.

——————

RECESS

Mr. DODD. Madam President, I ask
unanimous consent that the Senate
stand in recess under the previous
order.

There being no objection, the Senate,
at 12:21 p.m., recessed until 2:15 p.m.
and reassembled when called to order
by the Acting President pro tempore.

———

FAMILY SMOKING PREVENTION
AND TOBACCO CONTROL ACT—
MOTION TO PROCEED—Continued

The ACTING PRESIDENT pro tem-

pore. The Senator from Tennessee.
NUCLEAR POWER

Mr. ALEXANDER. Mr. President, 1
year ago I went to the Oak Ridge Na-
tional Laboratory in Tennessee to pro-
pose a new Manhattan Project to put
America on the path to clean energy
independence. The project would focus
on seven grand challenges: plug-in elec-
tric cars and trucks, carbon capture
from coal plants, making solar power
cost competitive; recycling used nu-
clear fuel, advanced biofuels from crops
we don’t eat, green buildings, and fu-
sion. Last week I went back to Oak
Ridge, spoke to a gathering, a summit
of people from several States who were
meeting to talk about how to attract
and keep high technology jobs. I pro-
posed that the United States should
build 100 new nuclear plants during the
next 20 years, while scientists and engi-
neers figure out the grand challenges 1
discussed 1 year ago. This would double
America’s nuclear powerplants which
today produce 20 percent of all of our
electricity and 70 percent of our pollu-
tion-free, carbon-free electricity. This
is an aggressive goal. But with Presi-
dential leadership, it could happen. I
am convinced it should happen. Con-
servation and nuclear power are the
only real alternatives we have today to
produce enough low-cost, reliable,
clean electricity to clean the air, deal
with climate change, and keep good
jobs from going overseas. Climate
change may be the inconvenient prob-
lem of the day, but nuclear power is,
for many skeptics, the inconvenient
answer. These nuclear skeptics cite
regulatory delays and past problems
with safety. They appoint commissions
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to slow walk decisions about recycling
used nuclear fuel. They point to the
shortage of welders for new plants.
They complain that Japan and France
are building most of the essential
equipment for new nuclear plants. No
surprise, since Japan is building 1 nu-
clear plant a year, and France is pro-
ducing 80 percent of all of its elec-
tricity from nuclear powerplants. The
skeptics say that carbon from coal
plants contributes to climate change,
which is true, and so they offer their
solution: operate our big complex coun-
try, which uses 25 percent of all of the
energy in the world, on electricity gen-
erated from the wind, the sun, and the
Earth. One day that might be possible.
But today there is a huge energy gap
between the renewable electricity we
wish to have and the reliable, low-cost
electricity that we must have. My
guess is, it will be 30 or 40 or 50 years
before these new sources of electricity
are cheap enough and reliable enough
to supply most of the power to our
electric grid.

The nuclear skeptics in Congress,
urged by the President, reported last
month an energy and climate change
bill that would require 20 percent of
our electricity to be made from a very
narrow definition of renewable energy.
My visit to Oak Ridge was to a gath-
ering to discuss how to attract and
keep high tech jobs in the region. I
tried to paint a picture for those at-
tending about how this legislation
would affect those who attended.

To put things in perspective, the
Tennessee Valley Authority produces
an average of about 27,000 megawatts of
electricity for industrial and household
customers in our seven-State region.
Sixty percent comes from coal, 30 per-
cent from nuclear, 8 percent from hy-
droelectric power, and 1 percent from
natural gas. Across the country, it is 50
percent coal, 20 percent nuclear, 20 per-
cent natural gas, and 6 percent hydro-
electric power. Nationally, only about
1% percent of electricity comes from
the Sun, the wind, and the Earth. Al-
most none of the TVA’s power does.
But the 40 percent of TVA power that
comes from nuclear and hydro plants is
just as clean as these narrowly defined
renewables. It is free of pollution that
dirties the air, and it is free of carbon
that contributes to global warming. In
that sense, TVA is the sixteenth clean-
est utility in the country already.

Here is another yardstick. The new
nuclear powerplant at Watts Bar in
Tennessee can produce 1,240 megawatts
of electricity. The Bull Run coal plant
produces about 870 megawatts; the
Fort Loudoun Dam, 150 megawatts. All
three operate almost all the time. This
is called base load power, which is im-
portant since large amounts of power
can’t be stored. Some forget that solar
power is only available when the Sun
shines and wind power is only available
when the wind blows.

So how much renewable electricity is
available in our region? The new solar
plant our Governor Phil Bredesen has
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proposed in Haywood County would
cover 20 acres but produce just 5
megawatts. The 18 big wind turbines
atop Buffalo Mountain, a few miles
away from where I made my speech,
have the capacity to produce 29
megawatts but actually produce only 6
megawatts. It may be also possible to
squeeze a few hundred megawatts from
turbines in the Mississippi River. The
Southern Company’s new biomass
plant in Georgia—biomass is sort of a
controlled bonfire of waste wood prod-
ucts—would produce 96 megawatts. All
this for a utility that needs 27,000
megawatts to operate at any given
time.

Each of these sources of renewable
energy consumes a lot of space. For ex-
ample, the big solar thermal plants in
the western desert where they line up
mirrors to focus the Sun’s rays take
more than 30 square miles—that is
more than 5 miles on a side—to
produce the same 1,000 megawatts that
one can get from a single coal or single
nuclear plant that sits on one square
mile. Or take wind, to generate the
same 1,000 megawatts with wind, one
would need 270 square miles. That is 16
miles on a side. An unbroken line of
wind turbines 50 stories high from
Chattanooga to Bristol would give us
only one-fourth of the electricity we
get from one unit of the Watts Bar nu-
clear powerplant which fits on one
square mile, and we would still need
the nuclear powerplant for the times
when the wind doesn’t blow. There is
good reason why there is only one wind
farm in the entire southern United
States. In our region, the wind blows
less than 20 percent of the time. Much
of that time is at night when TVA al-
ready has several thousand megawatts
of unused electricity.

Biomass will be a renewable source
that we will emphasize in the South,
we are told. That’s a good idea. It
might reduce forest fires, and it will
conserve resources. The National For-
est Service told us last week that there
are 2 million tons of wood scraps and
dead trees in Tennessee’s forests, and
pulp and paper companies might
produce another 2 million tons. That
sounds like a lot. But let’s not expect
too much. We would need a forest the
size of the entire 550,000-acre Great
Smoky Mountain National Park to
feed a 1,000-megawatt biomass plant on
a sustained basis. That is a plant that
would produce as much electricity as
one nuclear power unit.

Think of the energy it is going to
take to haul this around. Georgia
Southern says it will take 160 to 180
trucks a day to feed biomass into a 96-
megawatt electrical plant. Remember,
TVA uses at least 27,000 megawatts of
electricity every day.

Of course, conservation and effi-
ciency are the places to start when
looking at America’s and, especially,
Tennessee’s electricity futures. Ten-
nesseans use more electricity per per-
son than residents of any other State.
If we reduced our use to the national
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average, it would equal the electricity
produced by four nuclear powerplants.
We might still have to build some new
powerplants, because our history and
that of the country is that conserva-
tion only limits electricity growth. It
usually doesn’t reduce it. For example,
20 years ago we never would have
guessed that computers would be using
nearly 5 percent of our electricity. One
can see we will need some break-
throughs, something like a new Man-
hattan project, before we can rely very
much on renewable electricity.

Of all these forms of electricity in
our region, solar has the most promise.
It takes up massive space, but we can
use rooftops. It only works when the
Sun shines, but the Sun shines during
peak times of electricity use. I believe
our Governor is exactly right to try to
make Tennessee a hub for solar power.
The first grand challenge of my pro-
posed Manhattan project is to try to
make solar power cost competitive. Ac-
cording to TVA, in our region, it is far
from that today. Solar costs four to
five times as much as the base load
electricity that TVA now produces.
Wind power, on the other hand, can
supplement electricity on the Great
Plains and perhaps offshore. But for
our region, it would be a terrible mis-
take.

In Tennessee it is a waste of money,
and it destroys the environment in the
name of saving the environment. The
turbines are three times as tall as
Neyland Stadium, which is our great
big football stadium in Knoxville. In
our region they only work on moun-
taintops where the winds are strongest,
and they barely work there. I haven’t
mentioned the new transmission lines
that will be necessary from the moun-
taintops through backyards in Ten-
nessee.

Someone asked Boone Pickens if he
would put any of these turbines on his
68,000-acre ranch in Texas. ‘‘Hell no,”
he said. “They’re ugly.” Well, if Boone
doesn’t want them on his ranch be-
cause they are ugly, why would we
want them on the most beautiful
mountaintops in America, in North
Carolina, Tennessee, Virginia, West
Virginia, Pennsylvania, all the way up
to the White Mountains of New Hamp-
shire?

Some of the jobs that we will be
growing and attracting to our region
and across the country are so-called
green jobs, created as scientists and en-
gineers work on the grand challenges 1
propose. Please remember that nuclear
power is also green. Electric cars and
trucks are green. Omne-third of Ten-
nessee’s manufacturing jobs are auto
related. Even green jobs need low-cost
electricity. The two new polysilicon
plants located in Cleveland and Clarks-
ville, TN manufacture polysilicon for
solar panels that go on roofs. Together
these two plants use 240 megawatts of
electricity, about one-fifth of the pro-
duction of the new nuclear unit at
Watts Bar. Don’t forget about places
like the Aluminum Company of Amer-
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ica in my hometown, which has closed
its smelter and won’t open until it can
get a 20-year, low-cost electricity con-
tract from TVA, or the steady stream
of regional manufacturers who have
been to my office saying that electric
rates are already too high for them to
keep jobs in our region.

The point is, if we care about jobs of
any color, the cost of electricity mat-
ters. Which is why it is especially gall-
ing to see France, a country we usually
don’t like to emulate, using the tech-
nology we Americans invented to give
themselves some of the lowest electric
rates and lowest carbon emissions in
the European Union.

So why is it that nuclear energy, per-
haps the most important scientific ad-
vancement of the 20th century, was in-
vented in America and yet we stopped
taking advantage of it just when we
most need it? Shortly after World War
II, Glenn Seaborg, the great American
Nobel Prize winner, said that nuclear
energy had come along just in time be-
cause we were reaching the limits of
fossil fuels. He was right. The suc-
ceeding decades proved that fossil fuels
are not unlimited, and their supplies
could seriously compromise energy
independence. And that doesn’t even
address global warming.

Yes, I do believe global warming and
climate change are problems we must
address. We can’t go on throwing 3 bil-
lion tons of carbon dioxide into the at-
mosphere every year without running
into some kind of trouble. Every ses-
sion I have been in Congress, I have in-
troduced legislation to cap carbon
emissions from coal powerplants. But
the way to deal with global warming
and to keep our jobs is to encourage
what has been called the ‘‘Nuclear Ren-
aissance’’ and start making nuclear en-
ergy the backbone of a new industrial
economy.

Right now there are 17 proposals for
26 new reactors in licensing hearings
before the Nuclear Regulatory Com-
mission. That is a start. I think we
need to go well beyond that.

I propose that from the years 2010 to
2030 we build 100 new nuclear reactors
to match the ones we are already oper-
ating. That is what we did from 1970 to
1990. During that 20-year interval, we
built almost every one of the 104 reac-
tors that now provide us with 20 per-
cent of our electricity. If we build an-
other 100 by 2030, we will be able to pro-
vide well over 40 percent of our elec-
tricity from nuclear power. Clean hy-
dropower provides 6 percent of our elec-
tricity today, and with the electrifica-
tion of small dams around the country,
we may be able to expand that to 8 per-
cent. With diligent conservation, and
some renewable resources, we can add
another perhaps 10 or 12 percent. Then,
my friends, we will really be talking
about a clean energy economy.

Still, that is only the beginning. The
second largest source of carbon emis-
sions—and the biggest source of our en-
ergy instability—is the 20 million bar-
rels of oil we consume every day to run
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our cars and trucks. I believe we should
make half our cars and trucks plug-in
within 20 years. That would reduce by
one-third the oil we import from for-
eign sources. The Brookings Institu-
tion scholars estimate we can power
those cars and trucks by plugging them
in at night without building one new
powerplant. Let me repeat that. If we
electrify half our cars and trucks in
America, we can plug them in at night
without building one new powerplant
because we have so much unused elec-
tricity at night.

As our fleet of electric vehicles
grows, the most logical option for plug-
ging in will be supplied by clean nu-
clear power. Until we make great ad-
vances in storage batteries, it cannot
be electricity that is sometimes there
and sometimes not. We cannot have
Americans going to bed every night
praying for a strong wind so they can
start their cars in the morning.

Still, when it comes to nuclear
power, a lot of people worry about safe-
ty. They say: Well, nuclear power
sounds great to me, but I am afraid one
of those reactors is going to blow up
and cause a holocaust.

Well, let’s make a few things clear.
As Oak Ridgers—where I was last
week—know better than almost any-
one, a reactor is not a bomb. It cannot
blow up. That is impossible. There is
not enough fissionable material there.

What a nuclear reactor can do is
overheat if it loses its cooling water,
just the way your car engine can over-
heat and break down if it loses its anti-
freeze. It is called a meltdown. Nuclear
scientists have warned about this from
the beginning and take many pre-
cautions so it will not happen.

Nuclear skeptics like to bring up
Three Mile Island, so let’s talk about
that. What happened at Three Mile Is-
land was basically an operator error. A
valve failed, and when the automatic
safety mechanism kicked in, the opera-
tors overrode it because of a mass of
flashing lights and sirens on the con-
trol panel, which confused them about
what was happening.

Three Mile Island
changed the nuclear industry. The
Kemeny Commission, appointed by
President Carter, analyzed the prob-
lems and made many recommenda-
tions, most of which were put into
practice. The valve that started the
whole thing had failed nine times be-
fore in other reactors and the manufac-
turer had tried to keep it a secret. Peo-
ple in the nuclear industry were not
talking to each other.

Now all of that has changed. Nuclear
operators train for 5 years before they
can take over control rooms. They
spend 1 week of out of every 5 in a sim-
ulator honing their skills. The nuclear
companies have special SWAT teams
that can be dispatched anywhere in the
country at a moment’s notice in case
anything goes wrong. A Nuclear Regu-
latory Commission inspector prac-
tically lives on the site. What is more,
every reactor in the country is on the

completely
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hook for $100 million if something goes
wrong at another reactor. As you can
imagine, they watch each other very
closely.

And it shows. Our entire nuclear
fleet—104 reactors—is now up and run-
ning 90 percent of the time. There has
only been one year-long shutdown for
safety problems in the last decade. We
have added the equivalent of 29 new re-
actors since 1990 by doing a better job
of running the ones we already have. If
the rest of America ran as well as the
nuclear industry, we would be sitting
on top of the world.

“But what about Chernobyl?” some-
one will say? ‘“Wasn’t that a nuclear
catastrophe?” Well, the Soviets did
things very differently at Chernobyl
than we know how to do in this coun-
try. For instance, they did not put a
containment structure around the re-
actor, which is like not putting a roof
on your house and then acting sur-
prised when it rains and you get wet. In
addition, they did something no Amer-
ican power reactor has ever done: They
surrounded the core with carbon in the
form of graphite. That is like building
your reactor in the middle of a char-
coal grill. When the graphite caught
fire, it spewed radioactive smoke all
over the world. That could never hap-
pen at an American reactor—and it
will not happen again in Russia since
they have made a lot of changes over
there and now they are building reac-
tors in the same way we build reactors.

So let’s build 100 new nuclear reac-
tors during the next 20 years. Our new
reactors have even better safety fea-
tures—although it is never good to be
overconfident. We have learned how to
run the current fleet at its full poten-
tial. Most reactors are making close to
$2 million a day. The attorney general
of Connecticut proposed a windfall
profits tax a few years ago when fossil
fuel prices went through the roof. He
said it was not fair that reactors could
run so cheaply. So why not expand on
our winnings? Why not build another
generation of reactors?

Well, a lot of people say it cannot be
done. They say we do not manufacture
anything anymore in America. We have
to import all our goods from China.
They say we do not have the nuclear
engineers to design the new generation.
They say we do not have the specialty
welders to put them together on site.
They say we cannot manufacture the
steel vessel heads anymore, and our
steel forges are not big enough. Right
now, the only forge in the world big
enough to make a reactor vessel is
Japan Steel Works, and they are
backed up. People say our new plants
will spend a decade standing in line be-
hind the 34 other reactors that are al-
ready under construction in the world,
mostly in Asia. And you know some-
thing. They are right. They are right
because all the things they are saying
here are true. We do not have a nuclear
construction industry. But then, they
do not know America. America can re-
spond to a challenge. Just as we rose to
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the occasion in 1943 when we began the
Manhattan Project at Oak Ridge and
at other sites in our country, so can we
rise to the occasion today to build a
new generation of nuclear reactors
that will provide clean, reliable power
for America for the rest of this cen-
tury.

It is not going to be easy. What we
are talking about here is essentially a
rebirth of Industrial America, and it is
already starting to happen. Westing-
house is opening a school for training
welders who can knit together a con-
tainment structure strong enough to
protect both the environment from the
reactor and the reactor from outside
threats. Alstom, a French company, is
investing $200 million in Chattanooga,
in my State, to manufacture heavy
turbines for nuclear plants.

We also have to train nuclear engi-
neers to take the place of the great
generation that embraced the tech-
nology in the 1960s and 1970s, only to
see their dreams come to naught when
the Nation turned away from nuclear
power. We have to find a steel manu-
facturer somewhere in this country
that is willing to step up and say:
‘““Here, we can do those forgings right
here in Pennsylvania or Ohio or Michi-
gan or Illinois. We do not have to stand
in line in Japan.” And we have to find
investors who are willing to put up
their money and say: ‘‘Yes, I have faith
in America. I have faith in technology.
I am ready to invest in building a
cleaner, safer, more prosperous world.”’

With Presidential leadership, we
could add more loan guarantees to ac-
celerate construction, and could
streamline the permit system to ensure
that new reactors do not become en-
snared in regulatory mazes or com-
bative lawsuits. But we cannot sit on
our hands because in America we do
not sit around waiting for the Govern-
ment to do things for us. We do things
for ourselves.

So the task we face here today is no
less formidable than the task the Oak
Ridge pioneers faced when they first
arrived in Tennessee in 1943. They were
trying to save the world from Japanese
militarism and Nazi totalitarianism.
Now we are trying to save the world
from the pending disaster of dwindling
energy supplies, the uncertain dangers
of a warming planet, and the stagna-
tion and decay that can only follow if
we do not revive American industry.

So I propose today that we work to-
gether across the aisle, with the Presi-
dent, in the task of bringing about a
Nuclear Renaissance in helping to gen-
erate the Rebirth of Industrial Amer-
ica.

Mr. President, I yield the floor.

I suggest the absence of a quorum.

The ACTING PRESIDENT pro tem-
pore. The clerk will call the roll.

The assistant bill clerk proceeded to
call the roll.

Mr. BURR. Mr. President, I ask unan-
imous consent that the order for the
quorum call be rescinded.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.
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Mr. BURR. Mr. President, I come to
the floor because the Senate this week
is considering a new regulatory bill for
the tobacco industry and there will be
Members who will come to the floor to
say: We have tried to do this for 10
years. This is well past due.

Well, in part they are right. This bill
was produced 10 years ago. It has not
changed. It is exactly what was pro-
duced. But let me try to fill in some
history for the Members of the Senate.

In 1998, we passed the FDA Mod-
ernization Act. I was the lead sponsor
of that bill in the House of Representa-
tives. We spent 2% years developing a
bill to modernize the Food and Drug
Administration.

Most Americans do not even realize
what the Food and Drug Administra-
tion is. It is an agency in the Federal
Government that regulates 25 cents of
every dollar in our economy. It is what
assures every American that when you
g0 to the pharmacy and you get a drug,
there is a Federal agency that has de-
termined that drug is, one, safe, and,
two, effective; or that when you go to
a hospital or a doctor’s office, and they
take a medical device—maybe it is
something that permits them to go in-
side your body without cutting you
open—that device has gone through an
extensive review by the FDA.

In some cases, pharmaceutical prod-
ucts take up to 12 to 14 years for ap-
proval—the amount of clinical trials to
prove safety and efficacy that we go
through, not just on animals but on hu-
mans—but it assures every American
that the gold standard in the world ex-
ists right here in the United States of
America. We put manufacturers and
their products through a test at the
FDA like no other country does. As a
matter of fact, when the European
Union was created and there were ef-
forts to try to harmonize our approval
process in the United States with that
of Europe, what we found was that Eu-
rope’s adoption, then, of 15 countries
was that they take any of the 15 coun-
tries’ approval process. What we found
in the United States was it was hard
for us to find one country that had as
rigid a requirement as the United
States of America; therefore, we didn’t
harmonize. For that reason, there are
drugs that are approved in the Euro-
pean Union that are not approved in
the United States because they either
haven’t met the test of the FDA or
they have chosen not to go through the
test.

The reason I share all of that with
my colleagues is that for 2% years,
there were two focuses of those of us
who worked on FDA modernization:
one was to make sure we had an agency
that could perform its task of effi-
ciency, and two, that we did nothing to
change the gold standard—the assur-
ance the American people had that
every time they got a prescription,
every time there was a device, that the
gold standard was intact, that it was
safe and effective.
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It says on the FDA’s Web site—and
this is just part of their mission state-
ment:

The FDA is responsible for protecting the
public health by assuring the safety, efficacy
and security of human and veterinary drugs,
biological products, medical devices, our Na-
tion’s food supply, cosmetics, and products
that emit radiation.

For the most part, I think we would
agree that we do set the gold standard
on the approval of products. We do
have some questions about the Na-
tion’s food supply. This body has taken
up three or four different pieces of leg-
islation because of the fact that the
FDA has not had the preview process
they needed, and because of that, there
have been contaminated foods—some
produced here in the United States,
some things were shipped in from out
of the country, but it was FDA’s mis-
sion to make sure that did not happen.
Well, when we passed that piece of leg-
islation, we all of a sudden accelerated
the application process, the review
process of drugs and pharmaceuticals.
In the next year, we approved 81 new
applications because that FDA Mod-
ernization Act was in place but, more
importantly, the gold standard was
still in place.

I wish to ask my colleagues, what are
we here today to do? The legislation
that is on the floor is to give the FDA
the jurisdictional responsibility of reg-
ulating tobacco. I want my colleagues
to think hard about this. The FDA’s re-
sponsibility is for protecting the public
health—well, tobacco is bad for the
public health; it causes disease and it
causes death—‘‘by assuring the safety
and effectiveness.”” Well, how in the
world can you certify that tobacco is
safe? It can’t be done.

So to say we are going to allow the
FDA to become the agency of regu-
latory jurisdiction is to say to an FDA
reviewer: We would like you to do this
on drugs, we would like you to do this
on devices, we would like you to do
this on foods, and we would like you to
do this on cosmetics and products that
emit radiation, but when it comes to
tobacco, we don’t want you to hold to-
bacco to the core mission statement of
the FDA. We want you to ignore that it
kills people, we want you to ignore
that it causes disease, and we want you
to just regulate it based upon how Con-
gress said regulate it.

It is not making much sense to peo-
ple who are listening. Why would you
do this? You could find any agency or
create an agency to do exactly what
Congress laid out in law. But no, we are
laying it out in law and we are saying
to the FDA: We want you to take that
on as your jurisdiction, as your respon-
sibility.

But what is the likelihood of this,
that by putting this new burden on the
FDA and surging reviewers who are
currently working through applica-
tions on drugs and devices, working on
food safety, and we surge them over to
this new area of responsibility called
tobacco, that we are going to put more
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junior employees working on applica-
tions of drugs? It might be the next
lifesaving drug that is on the market-
place. It might be a device that is actu-
ally a device that is inserted into your
body, and maybe a young reviewer ei-
ther delays the approval of that device
or that pharmaceutical or makes the
wrong decision because the senior re-
viewer has gone over to do tobacco.

Some will come to the floor and
claim that tobacco has to be in the
FDA. The FDA, since its inception, has
never, ever regulated tobacco. We regu-
late it through what was the ATF, Al-
cohol, Tobacco and Firearms; the Fed-
eral Trade Commission has regulated
the labeling; and the industry on its
own eliminated most of the concerns
the American people had when they
had a master settlement with States
years ago.

We are going to be debating this for
days. I am going to be down here fre-
quently until this debate is over with
because what I want is for the Members
of the Senate and the American people
to understand that it is not as black
and white as what some people would
come to the floor and say: Just give it
to the FDA and let them handle the re-
sponsibility. Feel comfortable doing
that if you are willing to jeopardize
drug safety, food safety, and device
safety because they can’t prove the
safety and efficacy of this product. As
a matter of fact, the bill that is being
considered by the Senate doesn’t do
anything to regulate existing products
that are on the marketplace. Think
about that. Think of all of the ciga-
rette brands you see behind the
counter. The Kennedy bill actually
says they are grandfathered. You can’t
touch them. You have to allow them to
continue to be sold. But to a new prod-
uct, one that might be a reduced-risk
product, meaning less harm to the
user, the pathway to try to be approved
through the FDA is impossible.

It is estimated that without doing
anything, we will have a 2-percent re-
duction in cigarette usage per year in
this country. That is a statistic the
CBO came out with. But if we enact
this bill, according to the—excuse me,
CBO estimated that it is currently
being reduced at 2 percent annually.
According to the Centers for Disease
Control, smoking rates declined among
Americans annually at 2 to 4 percent.
Think about this: CBO says this bill
will reduce cigarette smoking by 2 per-
cent annually. CDC says we are cur-
rently reducing cigarette smoking use
2 to 4 percent in the United States. In
essence, what CDC says is, if you do
nothing, we are going to reduce it more
than what this bill is going to do. Why?
Because CDC—the Centers for Disease
Control and Prevention—realizes that
when you grandfather all of these prod-
ucts, where FDA has no ability to go in
and say, do this, do that, what you are
doing is you are locking in the Amer-
ican people. When you say to the FDA:
Have this jurisdiction, but we are not
going to give you any real way to bring
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reduced-risk products or reduced-harm
products to the marketplace, all you
are doing is assuring that people are
going to continue to smoke cigarettes.

The marketplace at least has brought
smokeless tobacco into the market-
place, and through that smokeless to-
bacco, it has generated a 2-percent re-
duction in smoking. We can make the
claim that smokeless tobacco is not
good for the American people. It is cer-
tainly not good for our youth. But the
statistics show it is not as bad as
smoking. You don’t have the degree of
death and disease from smokeless to-
bacco. We will get into that because
there are studies around the world,
many of them done in the country of
Sweden, where we find exactly that,
that they have been able to reduce
smoking drastically in Sweden by al-
lowing new, reduced-harm products to
come to the marketplace, and through
the ability of the public to decide that
they would like to switch, they have
drastically gotten off of cigarette prod-
ucts.

No, that is not the course we are
going to take. We are going to take one
that is typical Washington. We are
going to pick an agency and we are
going to say: Let’s dump this responsi-
bility on them, no matter what the
cost is. We forget the fact that the
FDA is the gold standard. It is respon-
sible for protecting the public health.
How are you protecting the public
health when you grandfather every cig-
arette product that is currently on the
marketplace to exist just as it is? How
do you prove safety and efficacy? How
can this be effective?

We are headed in the wrong direc-
tion. As one of the authors of the 1998
act, this troubles me greatly because 1
spent 2% years trying to figure out how
not to change the gold standard, that
balance at the FDA that assured every
American that it had gone through a
grueling process of review, that it had
passed every test that had been set to
prove safety and efficacy. Why would
we jeopardize this? Why would we risk
the fact that we might change this gold
standard?

These are the questions that are
going to be asked over the next several
days. They are questions I hope to an-
swer for people, not with what I believe
but with the facts, with the truth
about what is going on around the
world, why we are headed in the wrong
direction, and why we can have an ef-
fective regulatory entity in Wash-
ington without jeopardizing the future
of drug and device safety, food safety,
cosmetics, and products that emit radi-
ation. These are things we need to take
very seriously.

I will make this last request, as I see
my colleagues are headed to the floor
and wish to speak as well. I only asked
one thing a week and a half ago of the
committee members, and that was to
read the bill. Well, the fact that atti-
tudes haven’t changed much, that we
are on an accelerated pathway, I can
just about assure my colleagues they
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didn’t do what I asked. I didn’t expect
them to. I think the American people
believe we read every bill before it is
considered. I think most Members at-
tempt to do that through staff or
themselves. This is one that, quite
frankly, had they read it, we wouldn’t
be here today. We wouldn’t be doing
what we are attempting to do.

This is not about a quest of 10 years.
In 1998, when we opened the Food and
Drug Administration to do the Mod-
ernization Act, we opened the entire
thing. Every Member of Congress had
an opportunity to amend that bill in
the House and the Senate at the time
and to give the FDA jurisdiction over
tobacco. No Member exercised that
ability. So in 1998, there were no Mem-
bers who thought it was important
enough to put that responsibility in
the FDA.

We have seen steady reductions in
smoking among adults and, more im-
portantly, smoking among youth.
Youths are always the ones we point at
and we say we have to make sure we do
this because children shouldn’t have
cigarettes. They are right. They
shouldn’t. That is why we have age
limits and advertising limitations.

Can we do better? Yes, we can. Let
me assure my colleagues, I will offer a
substitute that not only is effective
regulation, but it will protect the gold
standard of the Food and Drug Admin-
istration. It won’t put in jeopardy what
we have established as the most crucial
regulatory body we have that controls
or regulates 256 cents of every dollar of
our economy. I don’t believe that is re-
sponsible of the Members of the Con-
gress. They have already made the mis-
take in the House. I hope we don’t
make the mistake in the Senate. We
can come up with effective regulation
but not doing it through the Food and
Drug Administration.

Mr. President, I yield the floor.

The ACTING PRESIDENT pro tem-
pore. The Senator from New Hamp-
shire.

Mr. GREGG. Mr. President, I ask
unanimous consent to speak as in
morning business.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

HEALTH CARE REFORM

Mr. GREGG. Mr. President, I rise to
speak about health care and where we
are going on the issue of health care
here as a government and as a nation.
The health care train is beginning to
leave the station, so to say. I wish to
make sure it is on the right track, that
it not be on tracks which will lead it
over a cliff. So I want to lay out a few
fundamental tests that I believe need
to be passed for health care reform to
be effective.

First, everybody needs to be covered.
Everybody should have the right to get
insurance in this country. That is a
reasonable request, and it is a reason-
able thing to do. The fact that some
people don’t have adequate health care
coverage is not acceptable.
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Secondly, we need to have a system
which encourages the marketplace to
produce better products, more quality,
better health care. We also need a sys-
tem that doesn’t let the government
become too intrusive into the health
care administration so that we don’t
end up with the government between
you and the doctor and we have a sys-
tem where the government basically
creates such a top-down bureaucracy
that you end up with rationing or sig-
nificant delays in the delivery of
health care, as occurs in some of our
sister countries such as Canada and
England.

Thirdly, we have to have a system
that encourages innovation and gives
those creative minds out there in the
health care field who are discovering
new drugs and new ways to treat very
serious illnesses the opportunity to do
that, to get a reasonable reward for
what they are doing, both monetarily
and, of course, the great satisfaction of
helping to cure people.

We also need a health care system
which says to the American people:
You are going to get quality health
care when you go to get health care,
and you are going to get it at a reason-
able price.

So these conditions, these standards
are things we should follow.

As this train starts to leave the sta-
tion, we are seeing a great deal of talk
around here about how any health care
that is proposed, if it is coming from
the other side of the aisle, must be
heavily laden with new government re-
strictions and new government direc-
tions, the most significant of which is
something called a public plan. A pub-
lic plan—no matter how it is dressed up
or what costume is put on it—has the
same effect. It is a statement by the
government that it is going to compete
in the marketplace with the private
sector for the delivery of health care
insurance in this country.

That is not fair competition. There is
no way the private sector will be able
to compete with a public plan; we know
that. What we know is that a public
plan is essentially a stocking horse for
a single-payer plan. It is more than the
camel’s nose under the tent, it is the
camel’s neck, and probably front legs,
under the tent on the effort to produce
a singer-payer plan.

It doesn’t make a whole lot of sense
for us to go into a single-payer plan,
which is essentially nationalizing the
health care system. We have seen
neighboring nations have this experi-
ence, and their experience is not good.
In your nationalized health care sys-
tems, such as in England, for example,
about 78 percent of the women who get
breast cancer survive. Here that per-
centage is around 92 percent. The dif-
ference is because in the United States
detection occurs early. In England, un-
fortunately, because they have a public
health care system, which essentially
involves delay in the ability to get
treatment, people are not determined
to have that illness early enough to
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cure it effectively. You see that with
all sorts of diseases.

In Canada, you may not be able to
get hip surgery if you are over a cer-
tain age—certainly not in time to have
your lifestyle improved. The simple
fact is, a single-payer plan inevitably
leads to delay in the delivery of care
and also rationing. In addition, of
course, it leads to massive bureauc-
racies, inefficiency, and a reduction in
quality. It drives out of the market
people who create new products, the
new research, the new drugs, because
you are basically setting a fixed return
on what a person can make if they in-
vest in producing a new drug, and the
production of new drugs is a very ex-
pensive business. It costs almost $1 bil-
lion and 12 years to bring a new drug to
the market. It is extremely expensive.
If you cannot get a reasonable return
on your money, you are not going to be
able to get investors. If your investors
are looking at that and saying the gov-
ernment may step in and fix my return
and change the years of exclusivity and
create a formulary to determine how
and what drugs can be sold and who
can buy them and ration those drugs,
that does not work. It reduces re-
search, and therefore quality, and it re-
duces the ability to get good health
care.

A public plan should be a nonstarter.
It should never happen. I have pro-
posed—and I think we should be pro-
posing formal ideas; we have not heard
formal ideas from the other side of the
aisle yet and I hope we will get some
soon—I have sat on a number of bipar-
tisan groups, which have been con-
structive, especially the Baucus group
has been very constructive, but we still
don’t have anything formal coming out
of that group. The same is true with
the HELP Committee, under Senator
KENNEDY—and from the administra-
tion, for that matter, we do not have
anything formal.

I think we have an obligation to lay
down the specifics on what we want to
do. I proposed ‘““CPR.” That is the title
I have given the proposal: Coverage,
Prevention, and Reform. Essentially, it
will set up a system where every Amer-
ican will be required to get health in-
surance, and we will have affordable
health insurance for low-income Amer-
icans, people under 300 percent of pov-
erty or less. They will have assistance
to get health insurance. The insurance
will be focused on the biggest concern
for most Americans, which is when
someone in your family gets sick or
has a severe accident and your entire
economic lifestyle has changed and, in
fact, maybe you are wiped out and
bankrupted by that event. Essentially,
this proposal will make sure everybody
in this country has meaningful health
insurance, so they cannot be wiped out
by a medical event.

Secondly, this proposal is focused ag-
gressively on the issue of prevention. It
changes the HIPAA rules so employers
can put more money into giving people
incentives to live healthy lifestyles.
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That is critical to our society. We have
diseases in this country that can be ad-
dressed through improving lifestyles.
We have seen that, and a lot of compa-
nies have been successful in this area—
in the area of obesity, which is a severe
problem, and with diabetes and other
huge costs to society, we can change
the impact of those costs and those
very detrimental health problems
through a better lifestyle. We should
incentivize that—monetarily incen-
tivize that. That is what my proposal
does.

In addition, the proposal incentivizes
people to take preventive action rel-
ative to screenings and to getting early
health care intervention, rather than
late health care intervention. It does it
through financial incentives. That is
the best way to do things—pay money
for being thoughtful and healthy.

Third, it looks at the system of reim-
bursement and says this is a chaotic
system in this country, where we have
stovepipes branching off everywhere.
We need to have a system that reim-
burses, first, for quality, rather than
simply for procedures, and one that
says if you are delivering quality care,
you will be reimbursed—especially if
you are delivering quality care at less
of a cost, and you are going to get a
benefit for that—the providers will. We
have seen study after study, now over a
period of 20 years—most done by the
group at DARPA—which has shown us
it is not an issue of cost that produces
quality, it is an issue of those who are
performing the procedures.

We know, for example, that in some
parts of the country it can cost 50 per-
cent more to get a certain procedure,
and you will have 20 percent less of an
outcome than if you go to other parts
of the country. For example, if you go
to Mayo Clinic, it will cost less to get
one procedure, and you will get a bet-
ter outcome than if you go to a hos-
pital in southern California, where it
costs more and you get less of an out-
come. It is the same if you compare
Florida and Washington State. If we
incentivize quality and reasonable
costs, we know we will get better qual-
ity and lower costs.

We also know we have a haphazard
procedure around here on how we have
deductibles relative to Medicare and
the various parts of it. Nobody knows
what their deductible is because it
changes depending on what type of
treatment you are getting—Part A, B
or D, whatever. We should standardize
those and get more efficiency into the
health care system.

How do we accomplish this? If you
are going to get everybody in the sys-
tem, you have to basically require that
everybody be in the system. We have 47
million uninsured people. Of that num-
ber, 20 million can buy their insurance.
They have incomes up to $75,000 or
more. But they choose, as a matter of
lifestyle, not to insure themselves. A
fair amount of people—the other 27,000
people—either don’t have the where-
withal or they are with companies that
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are so small they don’t have the where-
withal to supply health care.

What I am suggesting is that every-
body in America has to buy health in-
surance—the coverage I talked about—
meaningful health insurance, with a
heavy emphasis on prevention and re-
form. If you cannot afford it, then we
will help you buy it. But you have to
buy it. It is an individual mandate.
This is an approach that I think will
work. It doesn’t require that we throw
the baby out with the bathwater. It
doesn’t require that we entirely re-
write our health care system in this
country to satisfy those who want to
run the health care system out of the
government.

It is not a nationalization of the
health care system, not a single-payer
or a public plan system. There will be
innumerable competing insurance
products out there for people to buy in
order to meet these standards of cov-
erage—innumerable. They will be set-
tled by the marketplace. People will
have choices. States will have an ex-
change program, and you will be able
to see everything available to you and
quickly decide what is best for you as
a family or an individual. It is not an
attempt to totally rewrite the health
care system. It is an attempt to build
on the present system, and it recog-
nizes we have weaknesses, such as the
fact that 47 million people are not cov-
ered and that we actually
disincentivize preventive medicine and
a healthy lifestyle under HIPAA and
such that we have a reimbursement
system that makes no sense and is cha-
otic and has grown up, over the years,
as a result of the bureaucratic machine
that would make Rube Goldberg seem
simple. Take the strength of our sys-
tem—we have private sector initiatives
going on that are creating better
health care, which doesn’t cause people
to have to suffer massive delays and
doesn’t create rationing in the market-
place, depending on your age, and
doesn’t put the government between
you and your doctor. That is a good
health care system, and we should not
throw it out by going to a public plan,
a single-payer system. We should build
on the health care system we have and
bring those who are not covered into it
and bring all of us into an attitude of
living healthier lifestyles and focusing
on prevention, quality, and reform;
thereby promoting research and better
health care.

That is my proposal. I don’t expect
this proposal to win the day, but I hope
it will be listened to as we go down the
road because this is a huge issue. Sev-
enteen percent of the American gross
national product is spent on health
care. We don’t need massive amounts
of money in health care. We spend 6
percent more of our gross national
product than the next closest nation.
There is a huge amount of money mov-
ing around in our system. We need
more quality at a more reasonable
cost.

In addition, a lot of people are quite
happy with their health care system,
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with what they are provided by their
employer—usually. Why should we
throw them out the door too? Let’s ad-
dress that. What we need is to look at
the system we have, its strengths, and
build on those strengths. We need to
look at its weaknesses and reform
them. I know my proposal will help ac-
complish that, and I hope it will be
taken seriously.

I yield the floor and suggest the ab-
sence of a quorum.

The PRESIDING OFFICER (Mr.
UbpALL of Colorado). The clerk will call
the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. DORGAN. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. DORGAN. Mr. President, I know
we are on the 30 hours postcloture on
the legislation that is the Family
Smoking Prevention and Tobacco Con-
trol Act. I support that legislation. I
applaud our colleague Senator KEN-
NEDY for his leadership on this issue. It
gives the FDA the authority to regu-
late tobacco, including ingredients in
tobacco products and tobacco mar-
keting, which I think is an important
step for our Nation’s health.

We talked a lot about this in the
past. The fact is that smoking and the
use of tobacco is dangerous to one’s
health. We know that. I had a doctor
once say there are three things that
will give you pretty good odds for a
longer life. One is wear a seatbelt. The
second is keep your weight down. And
the third is don’t smoke. Pretty sound

advice. The ‘‘don’t smoke’ piece is
about the health consequences of
smoking.

We know especially the issue of mar-
keting and marketing to children is a
pernicious activity. We also know the
best way you can get somebody hooked
on cigarettes is to get them when they
are Kkids, get them when they are
young. Do you know of anybody who at
age 3b is sitting in a La-Z-Boy recliner
watching a color television set rumi-
nating about life and thinking to them-
selves: What on Earth have I missed in
life? What can I do to enhance my life?
What should I be doing that I so far
have been unable to do and they decide:
I have to take up smoking. That just
doesn’t happen. If you don’t get them
when they are Kkids, you don’t get
them. That is why we pay a lot of at-
tention to addiction to nicotine, mar-
keting to children, and so on.

Let me say again the leadership of
Senator KENNEDY and so many others
on a bipartisan basis on this issue I
think is very important. It deals di-
rectly with the issue of the health of
the American people.

I do want to say, however, that I in-
tend to offer an amendment tomorrow
when we get on the bill itself. I want to
describe why I am offering an amend-
ment and what the amendment does.

The amendment is called the Phar-
maceutical Market Access and Drug
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Safety Act. This underlying bill deals
with the FDA. So, too, will my amend-
ment deal with the FDA. I will offer
the amendment with Senator SNOWE
from Maine, the Dorgan-Snowe bill
which we worked on for a long while. It
has very wide support in this Chamber
from TED KENNEDY, JOHN MCCAIN,
CHUCK GRASSLEY, DEBBIE STABENOW. So
many others in this Chamber on a bi-
partisan basis have supported this con-
cept.

Let us give the American people the
opportunity that comes with the
worldwide economy and the ability in
the free market to choose your prod-
ucts. And here is the reason it is im-
portant to do that.

The American people at this point
understand the value of prescription
drugs. They are enormously valuable,
and I commend all of those who
produce prescription drugs. Yes, the
pharmaceutical industry—good for
them. Yes, the National Institutes of
Health and in so many other areas with
public funding as well that develop the
approaches that result in lifesaving
prescription drugs. I commend all of
them, including the pharmaceutical in-
dustry.

But it is also the case that the pric-
ing mechanism the pharmaceutical in-
dustry uses in this country is fun-
damentally flawed. They have a pricing
mechanism that in most cases for
major brand drugs, the American peo-
ple are told: You get to pay the highest
prices in the world. You, the American
people, get to pay the highest prices in
the world for the same pill put in the
same bottle made by the same com-
pany. And it is not fair.

I have an example of that, and I ask
unanimous consent to show them on
the floor.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. DORGAN. Mr. President, this is
the drug called Lipitor. Most people
understand what Lipitor is. It is a drug
that is used to lower cholesterol. This
happens to be made in Ireland and sent
all over the world. These two bottles
were sent to two different places—one
to the United States and one to Can-
ada. The United States consumer got
to pay twice as much as the Canadian
consumer. It is the same bottle, same
pill, same company, FDA approved, and
the American people are charged twice
as much. And it is not just Lipitor. It
is drug after drug.

The question is, why? Why should
that be the case? It is not just Canada,
it is virtually every other country in
the world as well that enjoys lower
cost prescription drugs, when, in fact,
we pay a much higher cost for the iden-
tical drug.

This happens to be the price—$4.47
per 20 milligram tablet of Lipitor to a
U.S. consumer, and just north of the
border, $1.82 for the same drug. I could
have used other countries. It would
have shown the same result.

I have taken a busload of North Da-
kotans to Canada because I live in a
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State that borders Canada. In a one-
room drugstore at Emerson, Canada, I
saw individuals buy their prescription
drugs and saw the savings drug by
drug. I sat in a farmyard one summer
afternoon with an old codger in his
eighties from North Dakota. He was
talking about health care. He said: You
know, my wife has been fighting breast
cancer for 3 years. He said: For 3 years
every 3 months we have driven to Can-
ada to buy Tamoxifen to fight her
breast cancer. Why did we drive to Can-
ada? Because we couldn’t afford it in
the United States. We couldn’t afford
to pay for the drugs for my wife’s fight
against breast cancer. It was 80 percent
less costly for the identical drug just
north of the border. That is not fair.

Again, it is not just Canada. It is vir-
tually every other industrialized coun-
try where drugs are sold for a fraction
of the price they are sold in the United
States. These are FDA-approved drugs,
made in FDA-approved facilities, and
sent all around the world. The only dif-
ference is pricing. We are charged the
highest prices in the world.

The Wall Street Journal had a piece
on April 15 of this year, quoting some
experts:

These kinds of price increases—

Speaking of prescription drugs—
are way out of line with what’s being experi-
enced in the rest of the economy.

Said Ron Pollack, executive director
of Families USA, a consumer health
care advocacy organization.

Credit Suisse’s Catherine Arnold said
drug companies have increased prices
so aggressively in recent months to
wring sales out of products before any
health care cost-cutting efforts eat
into profits.

That is not fair. One might ask: How
can they do it? They can do it because
there is something in law that prevents
the importation of prescription drugs,
even FDA-approved drugs, prevents the
importation into this country by any-
body except the drug manufacturer
itself. That means the American people
are not given the same opportunity to
shop worldwide for an FDA-approved
drug. It means it is a free-trade econ-
omy except the American people can-
not participate in that free trade.

What we propose to do is to offer a
piece of legislation that gives the
American people the opportunity to ac-
cess FDA-approved drugs, the same
drug made in the same place marketed
differently but priced higher in the
United States to access those same
drugs. Do we do this because we want
Americans to buy their drugs from
other countries? No, that is not the
point. The point is if they can access
that same FDA-approved drug sold for
a fraction of the price in another coun-
try, it will force the pharmaceutical
industry to reprice their drugs at a
lower cost in this country in a manner
that is fair to the American people.

The estimates of what this will save
are $50 billion in 10 years—$50 billion in
savings in this country. That is not in-
significant at all.
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One of the things that is always
raised by those who support the prac-
tice of the pharmaceutical industry is
this is going to cause all Kinds of safe-
ty concerns. Can you imagine the coun-
terfeit drugs that will come across?

I just described this drug Lipitor.
This is not made here. It is made in
Ireland and then shipped in. How do we
know this is real? The provisions in the
legislation that we have created actu-
ally provide safety requirements that
exceed those that now exist with re-
spect to batch lots and pedigrees and
all kinds of new resources for the FDA
to do more audits than they now do, to
do more inspections than they now do.

Don’t anybody come to the floor of
the Senate raising those kinds of issues
because they do not exist. This legisla-
tion is legislation that has very strin-
gent safety requirements and will pro-
vide an opportunity for the American
people for some basic fairness.

Here is a quote from Mr. Hank
McKinnell, former Pfizer CEO. He said:

Name an industry in which competition is
allowed to flourish—computers, tele-
communications, small package shipping, re-
tailing, entertainment—and I'll show you
lower prices, higher quality, more innova-
tion, and better customer service. There’s
nary an exception. OK, there’s one. So far,
the health care industry seems immune to
the discipline of competition.

That is exactly why the pharma-
ceutical industry can decide this after-
noon behind a closed door: Here is what
we are going to do to our prices, and if
you don’t like it, tough luck, because
we have the capability to make it
stick.

I don’t come to the floor of the Sen-
ate as someone who has some sort of
grief against the pharmaceutical indus-
try. As I said when I started, the phar-
maceutical industry plays a very im-
portant role in health care in this
country. I have a grief against their
pricing policy, however.

I held hearings on this issue long ago.
A group of us on the floor of the Sen-
ate—Republicans and Democrats—has
tried for some long while only to be
blocked to pass legislation that would
give the American people the oppor-
tunity to access the identical prescrip-
tion drugs that are sold for a fraction
of the price in the rest of the world and
do it in a manner that is fair to the
American people. We have Dbeen
blocked in that opportunity.

This is an FDA bill on the floor of
the Senate. This is the place to offer
this amendment.

I visited with my colleagues this
morning, Democrats and Republicans. I
talked with Senator STABENOW, Sen-
ator SNOWE, Senator MCcCAIN, and
many others this morning about this
amendment to this bill. On a bipartisan
basis, we believe this will help the
American consumer. It is long overdue.
And at a time and during a year in
which there is a lot of discussion about
health care issues and the problems
confronting this country in health
care, one of the most significant prob-
lems is this dramatic march of price
increases in health care.
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Look, we spend more money per per-
son on health care than any other
group. We spend more money than any
group of people in the world per capita
by far, and we rank 41st in life expect-
ancy. Something is not working out
quite so well there. One of the areas of
these price increases in health care
that leads the pack is the issue of pre-
scription drugs. Prescription drugs
allow us to manage disease, in many
cases keep people out of an acute care
bed, which is very expensive. We know
the ability to manage health care con-
ditions through the use of prescription
drugs has been very helpful and has
been lifesaving to many Americans and
people around the world. We under-
stand that completely.

Those who oppose the amendment I
am proposing would say: Look, all that
will do then is shut down or at least re-
duce the revenue that the drug compa-
nies have, pharmaceutical companies
have and, therefore, they will do less
research and, therefore, have less op-
portunity to unlock the mysteries of
these dreaded diseases and find the
very next cure for Parkinson’s, Alz-
heimer’s, or some other disease.

It is interesting to me that the costs
or the amount of funds spent for mar-
keting and promotion by the pharma-
ceutical industry, at least from infor-
mation I have, exceed the amount of
money they spend on research. How
many people in the morning have a lit-
tle television set somewhere near while
they are brushing their teeth getting
ready for work. The television set is
on, and there is a voice on the tele-
vision set and a really interesting pic-
ture and it is describing some awful
symptom that you have that you want
to get rid of, and they are describing
the symptom and describe the 85 things
that could go wrong if you take the pill
they are pushing. Then they say: Go to
your doctor and ask him if the purple
pill is right for you. I don’t know what
the purple pill does; I don’t know what
it is about, but the commercials are so
intriguing and so persuasive, you al-
most want to go ask someone if the
purple pill is right for you.

There is so much advertising relent-
lessly pushing prescription medicine at
consumers—who can only get it if a
doctor prescribes it in the first in-
stance—how about cutting back on
some of that advertising? So don’t tell
me that if they have to charge a price
that is competitive with other prices
around the world for the prescription
drugs they sell in the United States
that somehow it will injure their re-
search.

Let me say that a fair amount of the
research goes on here at the Federal
Government level through the National
Institutes of Health and the contracts
all across the country, and we are sub-
stantially increasing that investment.
I believe in that and I support it. I am
one of those who has pushed and
pushed because there are so many
things that we can unlock with respect
to these mysterious diseases, and we
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can make this a much better future if
we invest in the research necessary.

When we find the capability and re-
search to address these diseases, very
often we see that research available to
pharmaceutical industry companies
that then market a pill or market
some medicine as a result of it. And
they do some research themselves—not
insignificant, by the way—and find op-
portunities in their own companies as
well to introduce and provide life-sav-
ing medicines. So my hat is off to all of
them. It is just that I insist on fair
pricing for the American people, and
that has not been the case for a long
time.

I am offering an amendment that is
going to save this country $50 billion
over the next 10 years. My colleague,
Senator SNOWE, and I, along with many
other colleagues, have introduced this
piece of legislation—with more than 25
colleagues now, but we have had far
more than that many in previous Con-
gresses—and we are impatient. This
has been a long tortuous trail and we
are impatient to get this done on be-
half of the American people.

I wanted to come today, even during
the 30-hour postcloture period, to say
that when we are on the bill tomorrow,
I intend to offer this legislation and to
do it in a way that advantages the
American consumer to be able to ac-
cess the same quality prescription
drugs that other consumers around the
world are accessing for similar prices.
At the moment that is not the case. We
are overcharged. The drugs are over-
priced. It is unfair to the American
consumer, and it is past time—long
past the time—for this Congress to do
something about it.

Mr. President, I yield the floor, and I
suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. BURR. Mr. President, I ask unan-
imous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. BURR. Mr. President, as I stated
earlier today, I will be back time and
time and time again to help my col-
leagues, one, understand what bill is
being considered this week in the Sen-
ate but, more importantly, the rami-
fications of doing the wrong thing.

I think most Americans would agree
that we should do everything we can to
regulate tobacco products as relates to
the youth of our country. By the same
standard, I think that we have an obli-
gation as Members of the Senate to
make sure we don’t in fact limit the
choice of adults who choose a tobacco
product. I believe that you don’t limit
that if you responsibly regulate the
product. I believe you do limit it if in
fact to make something fit you design
a regulatory scheme that by default
limits the future options adults might
have.

I left off earlier talking about the
core mission of the Food and Drug Ad-
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ministration being to protect the pub-
lic health by ensuring the safety and
efficacy of pharmaceutical products,
biologics, medical devices, cosmetics,
and the food supply. God knows we
have been challenged over the last cou-
ple of years with the food supply.
Whether you talk about contaminated
peanut butter or spinach in California,
a number of things have come into
play, and I think many of us would
agree the Food and Drug Administra-
tion has been deficient in the area of
food safety. As a matter of fact, the
people now authorizing bills to dump
on the FDA the responsibilities for to-
bacco were very critical of the FDA as
it related to their food safety over-
sight, so it shouldn’t shock any of us
that I think they are misguided in
where they have chosen to focus their
efforts toward regulating this industry.

Let me add to that the former—just
recently former with the change in ad-
ministration—FDA Commissioner’s
statements about this bill.

The provisions in this bill would require
substantial resources, and FDA may not be
in a position to meet all of the activities
within the proposed user fee levels. As a con-
sequence of this, FDA may have to divert
funds from its other programs, such as ad-
dressing the safety of drugs and food, to
begin implementing this program.

This is not something I have schemed
up. This comes from the former Com-
missioner of the FDA, who says that
within the framework of the Kennedy
bill, the user fee levels alone may not
be enough for us to set up this regu-
latory framework and, therefore, we
might have to divert funds from other
programs, such as addressing the safe-
ty of drugs and food to begin this pro-
gram.

Let me explain. To implement this
program, it will cost $787 million a
year—$787 million a year. I will pro-
pose, along with Senator HAGAN, a sub-
stitute—that when HHS was asked to
tell us how much they needed to abso-
lutely fund that new entity to regulate
the tobacco industry they told us they
would need $100 million. So there is al-
ready an option on the table that al-
lows us to take user fees from the in-
dustry to fund a $100-million-a-year
program to regulate the entirety of to-
bacco; or we can choose to put it at the
FDA, where we are basically going to
do the same thing and the former FDA
Commissioner said the $787 million de-
voted to user fees may not be sufficient
to meet the regulatory requirements
set forth in this legislation.

It is actually a little bit worse than
that, because the CBO stated that be-
fore the Kennedy plan can be imple-
mented—which is paid for by a shell
game of requiring military service-
members to mandatorily participate in
TSP, the savings plan, the 401(k) of the
Federal Government—to pay for the
program you have to come up with $200
million to kick the program off. You
know, it is a catch-22. The Kennedy
program can’t even be implemented
from the shell game of funding they
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have set up, but more importantly it is
going to cost almost eight times more
than if we were to regulate tobacco in
a separate entity under the guidance of
the Secretary of Health and Human
Services—the same person who has the
guidance of the FDA; the same Sec-
retary.

What we are going to propose is that
we set up a new agency to in fact regu-
late the tobacco product, but not get it
confused with other core missions,
such as the safety and efficacy of drugs
and biologics and devices. That would
be a huge mistake, I believe.

Let me, if I could, quote Jack
Sullum’s April 2008 op-ed in Reason
Magazine in talking about the Kennedy
bill. He said:

A consumer protection bill that reduced
competition, raised prices, restricted choice,
blocked information, and made products
more hazardous could not really be counted
as a success. The act imposes new regulatory
burdens and advertising restrictions. The
compliance costs and reduced competition
are likely to raise prices. The bill not only
authorizes the prohibition of safer tobacco
products in the censorship of potentially
lifesaving information about relative risks;
it gives the FDA permission to make ciga-
rettes more dangerous by ordering reduc-
tions in nicotine content. Such a mandate
aimed at making cigarettes less attractive
to new smokers would force current smokers
to absorb higher levels of toxins and carcino-
gens to obtain their usual doses of nicotine.
According to supporters, this bill, backed by
the biggest tobacco company, will enable the
FDA to protect smokers from big tobacco.
But who will protect smokers from the FDA?

That doesn’t come from RICHARD
BURR or any other Member, this comes
from an individual who has had an op-
portunity to read the bill, something a
majority of the Members in the Senate
have not done. If Members of the Sen-
ate read the Kennedy bill, they would
never put the jurisdiction of tobacco
with the FDA. They would never jeop-
ardize the safety of drugs, of cosmetics,
of devices and biologics. In fact, the
Kennedy bill authorizes the prohibition
of safer tobacco products.

Let me say that again, because I
don’t think everybody realizes what I
said. The bill prohibits safer tobacco
products and the censoring of poten-
tially lifesaving information about rel-
ative risks among tobacco products.
But this is being sold as a public health
bill. This is being sold as a bill that re-
duces youth access, youth usage of to-
bacco products.

Let me tell you what we did in 1998.
It really wasn’t what we did. We were,
I guess, smart enough to stay out of it.
The tobacco companies, understanding
that there was a tremendous health
cost that resulted from their products,
came up with a settlement with all the
States. It was called the Master Settle-
ment Agreement—the MSA—and we
will talk about the MSA a lot over the
next few days. How much was the
MSA? It was a guaranteed award of $280
billion over a period of time, and every
year the companies make that pay-
ment to the States. These funds were
to be used for health care costs and
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programs associated with tobacco use,
mainly cessation programs. The indus-
try was actually paying States to run
cessation programs to get people to
stop smoking—to stop using tobacco
products.

If States spent the MSA money the
way the CDC recommended to them
every year, trust me, we wouldn’t be
here today. We would not be talking
about the FDA taking over the juris-
diction of the regulatory responsibil-
ities of tobacco, because had States
used the money that was devoted for
these cessation programs, the reduc-
tion in smoking would have been dra-
matic.

Let me add that, according to the
CDC, smoking rates among Americans
decline annually 2 to 4 percent cur-
rently—2 to 4 percent a year. The CBO,
when looking at the Kennedy bill, esti-
mated that, when implemented, this
legislation would only decrease smok-
ing by 2 percent annually. In other
words, doing nothing versus the Ken-
nedy bill, we have a trend line that
gets us to a 15.97 percent usage of to-
bacco products in the year 2016; under
the Kennedy bill, as scored by CBO,
you would have a usage of cigarettes—
of smoking products—of 17 percent in
2016. That is almost a 2-percent dif-
ference—a 2-percent additional decline,
if we do nothing. And I am not here
proposing that we do nothing. I am
here proposing we do a new regulation,
but we don’t do it in a way that nec-
essarily jeopardizes the safety, the gold
standard of the Food and Drug Admin-
istration.

I think it is shocking in talking
about the MSA, the $280 billion over
these number of years designed to help
States with their health care costs and
with cessation programs. What have
the States been doing? Let me pick a
few of them, if I could. Of the amount
the CDC recommended to the State of
Connecticut that they spend on ces-
sation programs—programs designed to
get people to stop using tobacco prod-
ucts—how much did Connecticut
spend? It is easy, 18.9 percent of what
the CDC recommendation was—18.9
percent. I don’t know whether they
built sidewalks or highways or paved
roads or what they did with it, but
they certainly didn’t do it to try to get
people to quit smoking.

It is easy to come up here and pass
something that you can turn around
and say: Well, this should work, rather
than to actually devote money to actu-
ally doing something that matters. As
a matter of fact, let me say that the
smoking prevalence among youth in
Connecticut is 21.1 percent.

The alcohol prevalence in youth in
Connecticut is 46 percent. The use of
marijuana prevalence among youth is
23.2 percent. The use of marijuana in
youth in Connecticut is 23.2 percent;
alcohol, it is 46 percent; of tobacco, it
is 21.1 percent. Why aren’t we address-
ing the real problems? Alcohol usage
prevalence among youth is twice what
tobacco is. Marijuana is 2 percent high-
er than tobacco.
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Illinois. Of the CDC recommended
amount to go to cessation, how much
did they spend of the recommended
amount? Mr. President, 6.1 percent—6
percent of what CDC said they ought to
be spending of the FSA money on pro-
grams to reduce the rate of smoking.
They used 6 percent. And 19.9 percent
of the prevalence among youth in the
use of tobacco; 43.7 percent of alcohol;
20.3 percent of marijuana. Again, alco-
hol and marijuana are higher in youth
prevalence than tobacco usage. Six per-
cent of the CDC recommendation de-
voted to programs to try to reduce the
use of tobacco products.

Massachusetts. Of the CDC rec-
ommendation as to how much should
go to programs to get people to stop
the use of tobacco products, 15 percent;
85 percent devoted to something else—
building sidewalks, filling in budget
gaps—but not to reduction in the use of
tobacco products.

But this is such a prevalent issue, we
are going to spend a week or longer of
the Senate’s time talking about how
we jeopardize the gold standard of the
FDA when States that have had the
funds since 1998 to reduce the problem
chose to use them on something else
because it wasn’t a big deal.

In Massachusetts, 17.7 percent preva-
lence in youth usage of tobacco prod-
ucts; 46.2 of alcohol; 24.6 of marijuana.

Missouri. Of the CDC recommenda-
tion for cessation programs, how much
did they spend? They spent 3.7 percent.
For 96-plus percent, they said: We are
not going to spend this on what the
CDC recommended that we do to re-
duce tobacco consumption. We are
going to spend it on what we want. Mr.
President, 23.8 percent youth preva-
lence of tobacco usage; 44 percent for
alcohol; 19 percent of marijuana usage.
Thank goodness marijuana usage in
Missouri is lower in the rate of preva-
lence among youth than tobacco.

Nevada. Of the CDC recommendation
of how much they devote in Nevada to
reduce tobacco usage, 12.6 percent. And
13.6 percent youth prevalence—they do
a tremendous job with making sure the
usage by youth is minimal, 13.6 per-
cent; 37 percent for alcohol; 15.5 per-
cent for marijuana.

New Hampshire. Of the CDC rec-
ommendation, they spent 5.7 percent
on programs to get people to stop
smoking. Nineteen percent youth prev-
alence for smoking; 44.8 percent youth
prevalence for alcohol; 22.9 percent
youth prevalence for marijuana.

New Jersey. Of the CDC recommenda-
tion, 8.5 percent; 19.8 percent for smok-
ing prevalence in youth; 46.5 percent
alcohol prevalence for youth; 19.9 per-
cent marijuana prevalence for youth.

Ohio. How much of the CDC rec-
ommendation for programs to actually
reduce consumption of tobacco prod-
ucts? It is 4.9 percent. Tobacco use
prevalence among youth, 21.6 percent;
alcohol, 45.7 percent; marijuana, 17.7
percent.



June 2, 2009

Texas. Of the CDC recommendation,
4.7 percent. Over 95 percent of the rec-
ommendation of the CDC, if you want-
ed to reduce youth prevalence of smok-
ing, 95 percent went somewhere else.
Twenty-one percent prevalence in
youth smoking; 48 percent alcohol; and
19 percent in marijuana.

This is a sampling for now 11 years
during which they have had the fund-
ing to do the programs. They have seen
a greater need in the States, a greater
need to the tune in some cases of 96-
plus percent that they were going to
devote to something else because the
prevalence of youth smoking wasn’t
that big a concern to those States.
They diverted the money. Now, all of a
sudden, this is such a pressing issue
even though the trendline says doing
nothing actually reduces the use of to-
bacco products, of smoking, more than
the bill that is being considered. If we
did nothing, it would do better, but all
of a sudden we have religion in the
Senate.

Here is an opportunity to actually
pass something and to go home and
say: Here is what we have done. Ten
years ago, we promised you the FDA
would have jurisdiction, and we didn’t
do it.

What they forget is, 11 years ago,
when we passed the FDA Moderniza-
tion Act, we opened up the entirety of
the FDA as we redesigned how they
functioned, and no Member of Congress
offered an amendment to give the
FDA—11 years ago—the responsibility
for tobacco. Every Member focused,
over 2% years in crafting that legisla-
tion, on making sure that this mission
statement, the responsibility for pro-
tecting the public health by assuring
the safety and efficacy of drugs, de-
vices, cosmetics, food safety, that we
didn’t do anything to diminish this.
Now, all of a sudden, 11 years later, we
are claiming that for 10 years we actu-
ally wanted FDA to have jurisdiction
of tobacco, and we are willing to jeop-
ardize the mission of FDA on drugs, de-
vices, biologics, and food safety just
because we want to give them this new
jurisdiction.

Read the bill. Actually spend the
time to sit down and read the bill. You
will find out how we are jeopardizing
the future of the American people rel-
ative to drug safety.

Let me quote from the American As-
sociation of Public Health Physicians
in its white paper on the case of harm
reduction. We will talk about reduced-
risk products and harm reduction a lot
of over the next several days.

From the white paper:

Tobacco harm reduction is taken to mean
encouraging and enabling smokers to reduce
their risk of tobacco-related illness and
death by switching to less hazardous smoke-
less tobacco products. In practical terms, en-
hancement of current policies based on the
premise that all tobacco products are equal
risk will yield only small and barely measur-
able reductions in tobacco-related illness
and death. Addition of harm reduction com-
ponents, however, could yield a 50 to 80 per-
cent reduction in tobacco-related illness and
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death over the first 10 years and a likely re-
duction of up to 90 percent within 20 years.

That is from the American Associa-
tion of Public Health Physicians. That
basically says what you are getting
ready to do is a huge mistake. You are
getting ready to grandfather every to-
bacco product on the market today and
you are ruling out these new products
that might come to market in the fu-
ture that would have a devastating im-
pact on the reduction of death and ill-
ness among the American people,
which has a direct impact on health
care costs.

From the Royal College of Physi-
cians in Sweden:

In Sweden, the available low-harm smoke-
less products have been shown to be an ac-
ceptable substitute for cigarettes to many
smokers, while ‘‘gateway’’ progression from
smokeless to smoking is relatively uncom-
mon.

Why is this important? You will hear
people say these new smokeless prod-
ucts shouldn’t come to the market-
place because that is an opportunity
for youth to get hooked on nicotine
and then to turn to smoking. Smoke-
less product has an age limit, just like
cigarettes. As a matter of fact, I
quoted the numbers on marijuana prev-
alence for youth. Marijuana is illegal.
It does not have an age limit to it. It is
illegal. Yet, for most of the States I
referenced, the prevalence among
youth of marijuana usage was higher
than that of tobacco. Where is the out-
rage?

Dr. CoBURN will come to the floor at
some point before the end of this de-
bate. He will offer a recommendation
that we give the jurisdiction to the
FDA for smoking marijuana. Why? Be-
cause smoking marijuana does more
health hazard to one’s lungs than
smoking tobacco. I will let him make
the case because he is a doctor and de-
serves the credibility of his profession.

There are 14 doctors in the 111th Con-
gress, with two of those doctors in the
Senate: Dr. COBURN and Dr. BARRASSO.

One of the House M.D.s, MICHAEL
BURGESS, a member of the Health Sub-
committee of the House Committee on
Energy and Commerce, felt compelled
to explain why he voted against this
bill in the House, a doctor who voted
against the companion bill to the Ken-
nedy bill. He practiced medicine in
North Texas for 25 years and lost both
parents to tobacco-related illness. He
said:

The FDA is a beleaguered agency that can-
not do what we currently require it to do
with food and drugs. Agency officials have
stated the FDA is badly understaffed and un-
derfunded. Yet, with this bill, we are giving
the agency an entire new group, tobacco.
This is hardly a logical rationale, let alone
safe for the American public. Until the agen-
cy is able to demonstrate on a consistent
basis that they have the capacity to do all
we currently require them, we should not
give them additional responsibilities.

That is a doctor of 25 years who is ba-
sically looking at the work of the FDA
and saying: Nobody in their right
mind, especially a medical profes-
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sional, would consider this to be a wise
thing, to offer the FDA additional ju-
risdiction.

Until they can prove that they under-
stand the responsibility of the FDA,
which is to protect the public health by
assuring the safety and efficacy and se-
curity of human and veterinary drugs,
biological products, medical devices,
our Nation’s food supply, cosmetics,
and products that emit radiation, until
they do that, why would we even con-
sider giving them any more?

That is a medical doctor of 25 years
making that statement when he voted
against this bill in the House.

This bill is going to pass, make no il-
lusions about that. Why? Because
Members haven’t read it. If they did,
there is no way they would vote for it.
The truth is, this is going to be popular
at home. They will go home and say: I
gave the FDA regulation of tobacco
products. They will not go home and
say: We had an opportunity since 1998
to reduce youth usage of tobacco and
our State decided not to even meet the
recommendations of the CDC, much
less the others. We thought it was
more important to build sidewalks or
fill budget gaps than to meet these new
targets. Now we have the answer to it
because giving it to the FDA, no child
will ever smoke again. Baloney. If they
are under 18 today, they are finding
some way to buy tobacco. It is illegal,
but it should not surprise us when we
look at marijuana usage, where we
have a product that is not age limited,
it is illegal, and more youth use mari-
juana than use cigarettes.

We really have to focus on this, if, in
fact, we want to make sure we don’t do
the wrong thing.

Let me, at this time, cite part of a
letter from Elizabeth Whelan. Dr.
Whelan is the president of the Amer-
ican Council on Science and Health.
This letter was sent to Congressman
STEVE BUYER and Congressman MIKE
MCINTYRE in the House. She writes:

(H.R. 1256) will not only fail to reduce the
ravages of cigarette induced disease and
death—it will likely worsen it. The new reg-
ulation of tobacco additives will not lower
the toxic and carcinogenic mixture induced
by the combustion and inhalation of ciga-
rette smoke. The enhanced restrictions on
lower risk tobacco products such as smoke-
less tobacco and clean nicotine which have
been shown to assist addicted smokers in
quitting will condemn the over 40 million ad-
dicted smokers to the same old quit or die
pair of options.

Limit 40 million addicted smokers to
the same old quit or die options.

We are going to see, over the next
several days, people come to the floor
and say this is about public health,
this is about reducing youth usage,
this is about addressing the health
risks of tobacco. Yet every professional
who has written on this issue has said:
What we are getting ready to do in the
Senate is the worst thing we could do.
It is going to make the problem worse.
It is going to raise the cost of health
care, not lower it. It is going to lock
more people into choosing cigarettes
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versus smokeless products or other nic-
otine products that might get them off
of cigarettes as an addiction.

In addition to not advancing the pub-
lic health, I firmly believe this bill will
further overburden the FDA and doom
the FDA at its core mission of safety
and efficacy of drugs and devices and
biologics and food safety.

Again, Mr. President, I plan to visit
the floor a lot, as will some of my col-
leagues, over the next several days as
we have an opportunity to continue to
talk about this bill but also to offer
amendments on this bill.

The FDA grew out of a single chem-
ist in the U.S. Department of Agri-
culture in 1862 to a sprawling agency
today of nearly 10,000 employees com-
prising chemists, pharmacologists,
physicians, microbiologists, veterinar-
ians, pharmacists, lawyers, and many
others. Let me assure you, they are
some of the most talented people we
have in this country—the most dedi-
cated professionals—to make sure this
core mission is met every day. The
worst mistake we could make is to give
them something that does not fit in
the mission of FDA because I do not
care how much you try, you just can-
not prove that tobacco is safe and ef-
fective. It just cannot happen.

If the effort is to get more Americans
to make the choice of giving up the
habit, then do not create a system that
does not allow new products that Swe-
den and other countries have experi-
enced reduce the amount of usage. Cer-
tainly, do not fall prey to the belief
that if we pass this legislation we are
going to reduce drastically the use of
tobacco products. As a matter of fact,
as CDC proved, doing nothing reduces
the use of tobacco products 2 percent
more than if we pass the Kennedy bill.
CBO estimate for the Kennedy bill;
CDC estimate if we do nothing.

If the effort is to get it right, one
would suggest we are doing it wrong. If
the effort is to make sure we address
public health to reduce the prevalence
of youth usage, not to limit the choice
of adults, why in the world would you
give it to an agency, jeopardizing its
core mission by prescribing to the
agency an impossible task of bringing
new, reduced-risk products to the mar-
ketplace?

Where would you create a new regu-
latory body where you grandfathered
every product that currently contrib-
utes to death and disease and say: If
new products are created that reduce
the risk, that reduce the harm, we are
going to make it unbelievably difficult
for you to be able to market those
products. I do not think that is what
the term ‘‘only in America’ was meant
to portray. The insanity of what this
institution is getting ready to do—
why, the American people, they must
think we are crazy by now. If they do
not today, they will by the time this
bill passes.

Again, Mr. President, I will be on the
floor frequently between now and then.
I am committed to not only point out
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the difficulties and challenges of the
legislation that serves as the base bill
but am committed early on to present
a substitute bill that brings every bit
as much regulatory oversight and re-
sponsibility to the tobacco industry
but will allow new, less harmful prod-
ucts to come to the market that will
allow adults—people of legal age—to
choose to use those products, if they
choose to, and especially to use them if
they are trying to reduce their depend-
ency on smoking. That is the way you
reduce the risk of death and disease.
You reduce the cost of health care in
this country. It is not necessarily by
allowing the FDA to have jurisdiction.
If T was wrong, I would not point to
these States that underfunded the com-
mitment needed to successfully do ces-
sation programs that were paid by the
tobacco industry and in most cases
found that the prevalence of marijuana
use among youth is higher than the
prevalence of tobacco use. Marijuana is
illegal. Tobacco does have an age limi-
tation.

Our belief that we can just wave a
magic wand, give it to a new agency,
and that youth numbers are going to
go down—well, we might be lucky
enough to get them to go down, prob-
ably not more than they are naturally
going down. I wish we were here debat-
ing why the prevalence of marijuana
use—an illegal drug—is higher among
America’s youth than tobacco is. I
think the country would be better
served if that were the debate we were
having on the Senate floor and not a
debate about how we jeopardize the
safety and efficacy of drugs and devices
and cosmetics and food safety in the
future.

Mr. President, I yield the floor.

I suggest the absence of a quorum.

The PRESIDING OFFICER (Mr.
KAUFMAN). The clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. CARDIN. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. CARDIN. Mr. President, I rise in
strong support of the Family Smoking
Prevention and Tobacco Control Act.
This legislation has been a long time
coming, and for millions of Americans
affected each day by tobacco addiction
and the hazards of secondhand smoke,
for hundreds of thousands diagnosed
each year with lung or throat cancer,
it provides potentially lifesaving pro-
tections that are long overdue.

I wish to commend Senator KENNEDY
for his leadership of the HELP Com-
mittee in crafting this comprehensive
bill. It will give the U.S. Food and
Drug Administration the legal author-
ity to regulate tobacco products, curb
sales to children, and restrict mis-
leading tobacco advertising.

For many years, the Federal Govern-
ment has known about the addictive
nature of tobacco products and the
damaging effects of cigarettes on
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smokers. We have seen the seductive
and deceptive advertisements that
have targeted children, women, minori-
ties, and even smokers suffering from
tobacco-related illnesses. We have read
the evidence spelling out the numerous
carcinogens added over the years to in-
crease consumers’ dependency on ciga-
rettes. Despite overwhelming data
showing the products’ destructive ef-
fects, the industry’s representatives,
under oath, refuted well-documented
scientific findings about the additives
in their products and concealed their
own internal research reports.

So far, the Federal Government has
been powerless to effectively regulate
the industry. The bill before us tackles
this obstacle head-on and gives the
FDA the power it has lacked in years
past to make Americans aware of to-
bacco’s dangers and to reduce tobacco
use. It is a much needed and respon-
sible approach to the epidemic of
smoking addiction in this country.

The toll taken by tobacco use in our
Nation is devastating. State data com-
piled by the Campaign for Tobacco-
Free Kids outlines the effects in my
own State of Maryland. More than one
in seven Maryland high school students
smoke cigarettes, and each year 22,000
Maryland children try cigarettes for
the first time. Of these, 6,600 become
new daily smokers each year. Although
the sale of cigarettes to those under 18
is illegal, 12.56 million packs of ciga-
rettes are smoked by children in my
State each year. It is clear that better
tools and stronger enforcement of our
laws are needed.

The mortality data shows why we
must be alarmed by these numbers.
More than 6,800 Marylanders die each
year from their own smoking, and 780
nonsmokers die each year from expo-
sure to secondhand smoke. For every
person in Maryland who dies from
smoking, approximately 20 more Mary-
landers are suffering from serious
smoking-caused diseases and disabil-
ities or other tobacco-caused health
problems.

The Senate will begin to consider
health reform legislation this month. A
major goal of that effort will be to re-
duce health care costs in this Nation.
Well, the legislation on the floor today
is a good place for us to start.

It is estimated that the annual
health care expenditures in Maryland
that are directly caused by tobacco use
totals almost $2 billion, and expendi-
tures from secondhand smoke exposure
another $79 million. Our State’s Med-
icaid budget alone spends $476 million
each year to address tobacco-related
illnesses. We can save health care costs
and save lives by passing a strong to-
bacco regulation bill and sending it to
the President for his signature.

Perhaps the best case I can make for
the passage of this bill comes from Ms.
Geraldine Lloyd, who lives in nearby
Frederick, MD. She is a courageous
woman who has asked that her story be
shared with Congress so we can take
the necessary actions to protect the
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American people. Geraldine started
smoking at the age of 15 and became a
pack-a-day smoKker within the first
year. Geraldine spent 15 years trying to
quit smoking but was unable to do so.

Finally, Geraldine was diagnosed
with throat cancer. After radiation and
17 surgeries, she has been left speech-
less and has to breathe through a hole
in her neck. After 11 years of not smok-
ing, she was diagnosed with lung can-
cer in 2004. In her own words, this is
her story:

I was born in 1943, into generations of
smokers. Both my grandfathers were North
Carolina tobacco farmers, and my mother’s
father was a lobbyist for Liggett & Myers
Tobacco Company. Although they died be-
fore I was born of heart disease and lung can-
cer, they remained vivid symbols of my
roots, until four years ago, when I discovered
that my mother’s grandfather coined the
term “‘I’'d walk a mile for a Camel” and was
paid royalties for the slogan until he died. It
was also the last cigarette I smoked.

I'm absolutely certain that I was addicted
as a child to secondhand smoke. I was con-
stantly sick with chest infections and spent
the best years of my life coughing and strug-
gling to breathe. I loved sports, but never
had the lung capacity to participate because
I was in a futile cycle of withdrawal. I found
no relief until I started smoking at the age
of 15, escalating to a pack a day within a
year.

I didn’t try to quit until my mother died in
1975 from brain and lung cancer. But I
couldn’t. My father died four short years
later, from cancer of the throat and the lung.
They were both pack-a-day smokers.

Witnessing what smoking had done to
them, I was determined to stop. I spent the
better part of 15 years trying to quit, using
every imaginable over-the-counter treat-
ment as a way of escape. I underwent hyp-
nosis, therapy, acupuncture, patches, gum,
and could never remain abstinent for more
than a few weeks. Each and every time I quit
and began again, the addiction became more
ruthless, leaving me less and less capable of
coping without them.

I was diagnosed with throat cancer in 1993,
and through the next four years I underwent
radiation and surgery, and sixteen subse-
quent surgeries to save my esophagus.
Lengthy stays in hospitals, and the stress of
breathing through a stoma (a hole in my
neck), relieved me of the physical addiction.
Looking at myself in the mirror took care of
the rest.

Since then, I have been speechless, with
the aid of electro-larynx, and dedicated to
helping children understand addiction to nic-
otine. In 2004, after a lengthy recovery, and
11 years of not smoking, I was diagnosed
with another cancer, in the lung.

I’'m in remission, but my life has been dras-
tically changed. The compromised life I lived
while smoking was a vacation compared to
the life I've been forced to live since sur-
viving cancer.

The collective and unspeakable horror of
allowing an industry to run with a free li-
cense to kill is finally being heard. We rep-
resent lives of freedom and happiness robbed
from nicotine addiction due to an industry
that remains unregulated, with rampant
freedom to manipulate their product to suit
their greed. I have survived, but so many do
not. Sometimes survival is the cruelest joke
against tobacco’s victims. The tobacco in-
dustry has been laying down a genetic
map of pain, suffering, sorrow, and un-
conscionable human injustice for dec-
ades, and it is time for it to stop.

CONGRESSIONAL RECORD — SENATE

Mr. President, I want Geraldine
Lloyd to know we have heard her mes-
sage and we take it to heart. It is time
to empower the Federal Government,
through the FDA, to put an end to the
tobacco industry’s longstanding prac-
tices and to begin to eliminate the
threat of tobacco-related illnesses that
have taken so many American lives
and harmed so many others.

I am proud to be a cosponsor of this
legislation. I urge my colleagues to
support it overwhelmingly. We owe it
to our children, we owe it to our Na-
tion, and we owe it to Geraldine Lloyd.

With that, I yield the floor and sug-
gest the absence of a quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mrs. HAGAN. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mrs. HAGAN. Mr. President, I know
we are going to have a lot to say about
the pending business, the FDA tobacco
bill, over the course of the week. I have
a number of amendments, and I know
many of my colleagues also have
amendments they wish to offer as well.

Those amendments and the specific
concerns they seek to address we will
have an opportunity to discuss when
we get to that stage of the process. For
the moment, I simply want to lay out
some of my general concerns about this
legislation.

This broad, sweeping legislation will
have a devastating impact on the econ-
omy in my State of North Carolina and
on the lives of many of my constitu-
ents. In my State, we have 12,000 to-
bacco farmers. We also have over 65,000
jobs in North Carolina tied to the to-
bacco industry. North Carolina gen-
erates about $5687 million annually in
farm income from tobacco. The eco-
nomic impact of tobacco in North
Carolina is $7 billion.

As you know, we are in the midst of
an economic crisis, and the bill before
us today is further going to devastate
our economy in North Carolina by put-
ting thousands of people out of work
and exacerbating the already high level
of unemployment throughout the
State.

First, we are going to hear about how
this bill will prevent youth from tak-
ing up smoking. I fully support that
goal. In fact, I know that every day
probably about 3,500 youth across the
United States try their first cigarette,
and another thousand become regular,
daily smokers. Clearly, we have to do
something to prevent youth smoking.

But the bill before us goes much fur-
ther than that. It grants the FDA ex-
tremely broad authority to take ac-
tions that it considers to be in the in-
terest of public health. That is an in-
teresting standard—especially when
you consider that cigarettes, when
used as intended, are a dangerous,
unhealthy product. I know that and
you know that.

The
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Given that cigarettes are an
unhealthy product, asking the FDA to
take actions in the interest of public
health puts them in a very difficult po-
sition. It creates a practically unprece-
dented regulatory conundrum for the
FDA that will require them to go much
farther than the stated mission of re-
ducing youth smoking.

Another issue is the product stand-
ards. Under the bill we are going to be
considering this week, not only can the
FDA take actions that reduce smoking,
but they would also have the authority
to change what actually constitutes a
cigarette. I will discuss that point in
more detail later, but I will state now
that, unequivocally, this bill gives the
FDA the authority to set standards for
tobacco products, whether or not the
technology actually exists today to
meet those changing standards.

If we are, one, asking the FDA to set
standards in the interest of public
health and, two, we are giving them
the authority to require the removal of
harmful components from tobacco
products—including components that
are native to the tobacco leaf itself—
and, three, if we are allowing them to
move forward with these regulations
even if the technology doesn’t exist
today, what do we expect the FDA to
do? What would any of us do if we were
in that position? This legislation puts
the FDA in an impossible situation.

I will close by saying that I have
many friends in North Carolina who
are wonderful tobacco farmers. Many
of their families have been growing to-
bacco for generations. I am very con-
cerned about the impact this bill will
have on their livelihood. I think that a
reasonable compromise can be found on
this bill, and I look forward to dis-
cussing some of the ways this legisla-
tion can be improved as we move for-
ward in the process.

Mr. President, I suggest the absence
of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Ms. STABENOW. Mr. President, I ask
unanimous consent the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Ms. STABENOW. Mr. President, I
rise to speak about an amendment that
my friend from Kansas, Senator
BROWNBACK, and I will be introducing
at the appropriate time, to this very
important underlying bill that we have
in front of us. I want to particularly
thank our majority leader for sup-
porting this effort, given the important
timing of this particular legislation to
the economy and to those involved in
our auto industry—our dealers in com-
munities across the country. I thank
him for allowing us to put this forward
and hopefully have the support of col-
leagues to be able to place this on this
bill so it can be moved to the President
as quickly as possible. Timing is very
much of the essence on this amend-
ment.
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I also thank Senators DURBIN,
VOINOVICH, LEVIN, BROWN, MIKULSKI,
LIEBERMAN, and others who are cospon-
soring the legislation we have intro-
duced, and those who are cosponsoring
this amendment as well.

This is the Drive America Forward
Act. It will save jobs in America. It
will help our dealers across the coun-
try, both those who are going forward
as dealers and those who, under Chrys-
ler and GM bankruptcies, have been
told that they will have to either lia-
uidate or look for other options as
business people. It will help stimulate
the economy. This is very much a stim-
ulus. It will save money for consumers.
And it will also lower carbon emis-
sions—all of that in one amendment.
We are very hopeful that we will have
a strong bipartisan vote at the appro-
priate time when this amendment
comes forward.

Under the program that we are out-
lining in our amendment, consumers
may trade in their older vehicles and
receive vouchers worth up to $4,500 to-
ward the purchase of a new vehicle
that is more fuel efficient, a car or
truck that is, in fact, more fuel effi-
cient.

I thank colleagues in the House who
have done terrific work on this par-
ticular piece of legislation. Chairman
WAXMAN and Congressman MARKEY,
and Congressman STUPAK and Con-
gressman DINGELL from Michigan,
worked together through the Energy
and Commerce Committee in the con-
text of the bill that was reported out a
couple of weeks ago from Energy and
Commerce on energy and climate
change. They had this provision in
their legislation. I thank them.

We have taken their language, work-
ing with them every step of the way.
We have addressed some issues to allow
dealers to make sure this is operation-
ally going to work best in terms of the
administrative side of it. We have com-
bined those efforts into this amend-
ment. It is critical that we pass it at
this time.

It goes, really almost without saying,
when we look at what happened yester-
day with General Motors, when we look
at what happened in terms of Chrys-
ler—and we are looking for some very
good news either by the end of this
week or next week on Chrysler, hope-
fully to come out of bankruptcy—
wouldn’t it be a wonder that, as they
do, we have in place an incentive pro-
gram for purchasing new vehicles,
turning in older vehicles and pur-
chasing new ones?

We will get people back into these
dealerships. We will be able to help
communities across the country,
neighborhoods, large and small, where
the local dealership is, where, because
of the economy, because of the lack of
financing for too long—and we appre-
ciate President Obama and the auto
team in helping create the financing
mechanisms for people to finance the
purchasing of a vehicle and for dealers
to finance their floor plans—for too
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long everyone was hit by the global
credit crisis, the economy and the
economy at large. We found an ex-
tremely difficult situation for dealers
as well as the automakers and sup-
pliers.

Obviously, there are still many chal-
lenges. We know that thousands of
dealerships across the country are cur-
rently in peril. This is an opportunity
to immediately stimulate auto sales,
to bring people back into the dealer-
ships, to turn in vehicles that are
worth $4,500 or less—and this is a pro-
gram where you are taking the old ve-
hicle off the road, so we know we are
not talking about somebody turning in
a vehicle that is worth $10,000 or $15,000
for a $4,500 voucher—older vehicles, ve-
hicles that we know are less fuel effi-
cient, to turn those in, get them off the
road, buy a new vehicle and, at the
same time, have the other benefits that
go with it.

We know that across the country it is
not only the automakers about which I
care deeply, as do others, and the great
suppliers of the industry but the deal-
ers, and from sales to administrative
staff, to advertising outlets, to the
local suppliers. Many dealerships are
being forced to close or cut back be-
cause vehicle sales are down. This will
help immediately. It couldn’t come at
a more important time.

The Drive America Forward Act will
send buyers back to showrooms, keep
people working in cities and towns
across America.

President Obama called on us yester-
day to pass a fleet modernization bill,
to increase demand and get buyers
back into the showrooms. Our bill does
exactly that. Sometimes it is called
cash for clunkers. Sometimes it is
called fleet modernization. We call it a
good old-fashioned jobs bill. This is
Drive America Forward. That is ex-
actly what we want to do with this
amendment. It will stimulate the econ-
omy.

New vehicle sales are down nearly 40
percent compared to last year due, in
large part, to the credit crisis, to job
losses, and dwindling consumer con-
fidence. It has affected every auto-
maker, not only GM, Ford, and Chrys-
ler, which I am very proud to have as
part of Michigan’s economy, but every
single automaker has been affected
which is why other countries have re-
sponded with similar plans.

If we look right now, auto sales are
down 40 percent from last year. If we
look at January to May of this year
and January to May of last year, there
is a 40-percent reduction. Imagine a
dealer, an automaker or supplier try-
ing to keep the doors open and 40 per-
cent of their business is down. GM is
down 41.8 percent; Toyota, 39 percent;
Ford, 36.8 percent; Chrysler, 46.3 per-
cent; Honda, 34.4 percent. We could
keep right on going across the board as
we look at auto companies and what is
happening. This would be available to
all the dealers, all the auto companies.

At this point, we want to make sure
we are providing stimulus across the
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board in the economy. The average
dealership employs 53 people, SO we are
talking truly about small businesses.
That is almost 160,000 people nation-
wide, more than the combined work-
force of GM and Chrysler. That is how
many people work for dealerships. This
is about getting people into the dealer-
ship, getting people back into a posi-
tion to buy automobiles and to keep
those folks working and keep the econ-
omy going in communities across the
country. Moreover, local dealerships
have cut spending on advertising, as
companies have, which hurts news-
papers and radio and television revenue
at a time when local businesses are suf-
fering. We know the stories. We have
heard of the ripple effect. We have
heard from those dealerships that are
being given notice about closing, the
impact of that.

I have said before, I grew up in one of
those dealerships. My dad and grand-
father, in a community of about 2,500
people in Clare, MI, had the Olds deal-
ership. We were very proud of that. One
of the side benefits for me is I always
had an automobile to drive. That made
me pretty popular among my friends,
although they only let me drive the old
ones. But the reality is, this is a part of
the fabric of America. When we talk
about my dad and grandpa’s dealership,
they were the ones sponsoring the Lit-
tle League team and buying the ads in
the newspapers and the nonprofits that
were doing fundraising drives and so
on. This bill, the Drive America For-
ward Act, will help places such as my
dad’s and grandpa’s. That is what this
is all about.

It is going to save money for con-
sumers. The Department of Energy es-
timates that a consumer who drives a
vehicle that gets 30 miles per gallon
will save approximately $780 a year
compared to a vehicle that gets 18
miles per gallon. We are saying under
this program that if you have a car
that gets 18 miles per gallon or less,
you qualify. You turn it in, you can get
a higher mileage vehicle and get from
$3,600 to $4,500. We are saving con-
sumers money by that.

In Michigan right now, everybody I
know who is in Michigan could find a
lot of ways to use $780 more as a result
of that savings.

In addition to saving jobs, the pro-
gram will save fuel. As buyers turn in
their older, less-efficient cars, more
fuel-efficient vehicles will take their
place, and the fuel savings could exceed
1 billion gallons per year.

Finally, the bill helps lower carbon
emissions. If the program removes 10
percent of the V-8 engines from the
road, carbon dioxide emissions will be
reduced by tens of millions of metric
tons annually. It can take up to 20
years to replace most cars on the road
today with new, more efficient cars.
That could take longer because of the
economic downturn. People are waiting
to buy a new car. Automotive pur-
chases are way down, about 40 percent.
This will turn that around. This will
help incentivize turning that around.
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The oldest cars on the road are also
the ones that pollute the most. The
dirtiest 10 percent of the cars account
for more than 50 percent of the smog
and carbon monoxide. The dirtiest one-
third of the fleet accounts for more
than 80 percent of the pollution. The
dirtiest one-third of the automobiles
account for 80 percent of the pollution.
I talk about these issues because they
are very important. I also go back to
the beginning. This is about a stim-
ulus. This is a terrific thing, that we
are adding cost savings and fuel econ-
omy savings and getting rid of carbon
pollution. This is all very good. There
will be others who talk about other
ways to do this that would have more
savings on that end. Unfortunately, it
would sacrifice our ability to help the
auto industry.

Right now what we have is the abil-
ity to do both. It is critically impor-
tant that whatever we do, we make
sure our American automakers can
benefit. We have to make sure we are
not putting in place something where
the fuel efficiency standards, the goals
are so high or written in a way that
creates an incentive for foreign auto-
makers, while curbing those folks right
now who need our help the most.

This is a balanced bill. This gives us
the ability to benefit from increased
fuel efficiency. It gives us the ability
to deal with cost, to deal with carbon
pollution. But it does so in a way that,
at the end of the day, treats American
automakers fairly and gives them the
opportunity fully to participate, so the
Chrysler dealers we have been hearing
from, the GM dealers, as well as the
great Ford Motor Company will be able
to benefit as much as the other compa-
nies. That is what this does. That is
why there has been a tremendous effort
put into this. It doesn’t seem like it
would take that much to put this to-
gether, but in order to make sure we
are complying with our trade laws, so
we were allowing any company to par-
ticipate under our trade laws but mak-
ing sure we were being fair to our own
companies that have been here and cre-
ated the middle class of this country
and are going through so much right
now, every single line has been re-
viewed and discussed and reviewed
again.

The House did terrific work, putting
together language that is fair for ev-
erybody. That is what this bill is all
about.

In the context of talking about all
the hard work, I thank my key staff
person, Colleen Briggs, who has lived
and breathed this issue for several
months. I told her I would name this
after her, at least in my office, because
there has been so much work that has
had to go into this effort. I thank her
for her hard work. I thank also the
White House auto task force that has
been so committed to doing whatever
we can to support jobs here, manufac-
turing jobs, auto jobs, and every way
we can to incentivize, whether it is
being able to get the financing one
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needs, supporting the industries as
they go through the bankruptcy proc-
ess or this incentive. I thank them for
their support in doing that.

I also, once again, thank my friend
from Kansas who has been a stalwart
on this issue. We have had a true part-
nership on this which I appreciate very
much. I very much appreciate that
both of us are leading this effort, as
well as other colleagues on both sides
of the aisle who are cosponsoring this
amendment.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Kansas.

Mr. BROWNBACK. Mr. President, I
am delighted to join my colleague from
Michigan in support of this bill. This is
the right way forward. She has out-
lined most of the provisions, and I will
add a few points, if I may.

It is a humbling time for auto manu-
facturers globally. She went through
the figures for all auto manufacturers,
and there has been a huge falloff in the
market. As the global credit crisis has
impacted the world, maybe the indus-
try hit the most has been automobile
manufacturing on a global basis. We
saw the numbers in the United States.
One of the ways other countries have
responded is with what they call
scrappage programs. We have heard it
referred to in different terms but sev-
eral countries have looked at doing a
type of scrappage program. It has been
very successful. I was looking at the
numbers. In March, Germany, France,
and China saw increases in car sales—
all three did scrappage programs—of 40
percent, 8 percent, and 8 percent, re-
spectively.

During the same period of time, the
United States and the United Kingdom
did not have scrappage programs, and
we saw declines in car sales of 37 per-
cent here and 30 percent in Great Brit-
ain. That is the difference these pro-
grams are making on a global basis be-
cause the credit crisis has hit this in-
dustry the most. A lot of things one
has to buy on a regular basis. We have
to buy gasoline, food, shoes for the
kids. But often, for a lot of people, they
look at their car or pickup, and they
say: I am not sure what is going to
take place. I will hold off on this one.
So they hold off and the sales tank.
That is what has taken place. People
say: I am not sure what is going to
take place; therefore, I am going to
hold off.

I have a brother who is a veteri-
narian who was saying to me the other
day—he has an old pickup in his busi-
ness. He is doing just fine in his busi-
ness. He said: I am just going to wait a
while. I said: No. This is the time we
need you in the marketplace. This gets
him back to the marketplace. It has
been proven effective in other coun-
tries to get people back in the market-
place. It has worked in other places.
We now see that the United Kingdom—
that did not do the scrappage pro-
gram—has enacted their own scrappage
program. That is another reason why I
think we should do that one here.
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There is another point, and I think it
is an important one to make. It is
often very difficult to find ways to sup-
port manufacturing without breaking
international trade rules because we
have a number of international trade
rules that restrict what governments
can do to help a particular industry.

As to the World Trade Organization,
this is a legal and consistent way for us
to help automobile manufacturing
without breaking any trade rules. That
is important because we cannot be get-
ting into some sort of trade sanc-
tioning or there being offsets to it.
This one is consistent with that.

Another thing I think is very impor-
tant—and my colleague from Michigan
was very good to talk about this—this
is a balanced approach that helps the
environment, helps the economy, and
helps our energy sector as well with us
being more efficient with energy.

I think as we move forward with con-
cerns about CO,, concerns about the
environment, concerns about the econ-
omy, concerns about domestic energy
production and the need for domestic
energy production, we have to balance
the three Es: energy, the environment,
and the economy. This bill does that.
So here you are stimulating the econ-
omy, reducing your energy demand,
and improving your environment—all
at the same time.

And this bill—and this, to me, as a
fiscal conservative, is the key point—
also uses funds that have already been
appropriated. There is no new money
on this bill. These funds have been ap-
propriated. They are going to be repro-
grammed. I believe they will be repro-
grammed. We are being told by the
Obama administration that if this
passes, this will be implemented with
reprogrammed funds. So those funds—
having already been approved by the
Congress—would be used in a more ef-
fective way for a consumer-driven eco-
nomic stimulus that helps the local
dealerships, that helps the car manu-
facturers, that helps the environment,
that helps our energy dependency in a
very positive way.

It has worked around the world. It
will work in the United States. It will
get people such as my brother back in
the showroom, I hope. I am certainly
going to push him to do that, as all of
us will. We have seen an unprecedented
falloff in car sales. It helps in a State
such as mine where there are a lot of
work trucks being used. This voucher
program is targeted for use and utility
by businesses that use trucks, and they
can use that on this one as well. It
works, and it helps out there.

For all those reasons, I urge my col-
leagues to support this bill. It is bal-
anced. We have worked a long time on
it.

Senator STABENOW recognized her
staff member. I have had Landon
Fulmer in my office working for some
period of time on this issue to get it to
where it would work. It would be sim-
ple, it would be direct, it would hit,
and it would hit quickly. He has
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worked to do that, as her staff has. I
think we have got a good product here,
and it is not any new appropriated
money.

I would say particularly to my col-
leagues on my side that I am very con-
cerned about where our deficit and debt
is going. This is no new appropriated
money to do this, which I think is key.

For those reasons, I urge the backing
of this bill.

Mr. President, I yield the floor and
suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. CHAMBLISS. Mr. President, I
ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. CHAMBLISS. Mr. President, I
rise today to discuss the Family Smok-
ing Prevention and Tobacco Control
Act.

Let me be clear from the outset.
Thanks to public information cam-
paigns that have been waged for dec-
ades, the 45 million Americans who
smoke already know that cigarettes
are dangerous. If you smoke, chances
are you could die from smoking.

This legislation does little, if any-
thing, to change that. The proponents
of the bill say it is public health legis-
lation that will lower the cost of med-
ical care. That is a very noble goal. Ev-
eryone is in favor of saving lives and
bringing down health care costs.

But this bill will not accomplish
that. Instead, it engages in overregula-
tion with no practical effect on smok-
ing rates. The Congressional Budget
Office says it would only result in a 2-
percent reduction in smoking rates
over 10 years and would have a mini-
mal impact on health care savings.

Meanwhile, according to the Centers
for Disease Control and Prevention,
smoking rates are already declining an
average of 2 to 4 percent over that
same period of time. So according to
the CDC, if we do nothing, we will still
have a decline in smoking rates equal
to or greater than what CBO says this
bill will do.

The goal of any Federal tobacco reg-
ulation should be to keep children from
smoking or using tobacco products and
to help adult users stop or, at a very
minimum, to use a less harmful prod-
uct. But the bill does just the opposite.
If this bill passes, cigarette manufac-
turers such as Philip Morris and Rey-
nolds America will be prevented from
using the terms ‘‘light’” and ‘“‘low tar.”
That means their cigarettes will still
be on the market but under different
names, not leading to fewer smokers,
but leading to consumer confusion.

Just as bad is the overregulation
that this bill will put on the already
beleaguered tobacco farmer, in effect,
helping put those who are left out of
business. It would allow the FDA to
enter just about any tobacco farm in
the country. And it would indirectly

CONGRESSIONAL RECORD — SENATE

require tobacco manufacturers to dic-
tate production methods to farmers. It
would also require the development of
a new, unnecessary regulatory process
at the FDA to set pesticide residue tol-
erances. This would duplicate a process
that already exists at the Environ-
mental Protection Agency. It makes no
sense to pile these new responsibilities
onto the FDA since the agency is bare-
ly able to keep up with its present du-
ties.

Oddly, under this bill, the FDA—an
agency that is designed with ensuring
the safety of drugs—would be given
regulatory authority over an inher-
ently dangerous product.

Again, cigarettes will kill you. We
have known that for decades. Even if
the FDA managed to cut smoking-re-
lated deaths in half, it would still be
vested with regulating a product that
kills 200,000 people each year.

The American Association of Public
Health Physicians has said that even if
the FDA has the authority to remove
some harmful ingredients in cigarettes,
changing the chemical nature of to-
bacco itself or lowering nicotine levels
will not measurably reduce tobacco-re-
lated illness and death.

This bill is slated to spend $5.4 billion
taxpayer dollars to provide even more
Federal regulation which will have no
real effect. About a quarter of that
money will be raised off the backs of
our men and women in uniform, who
will be forced into a mandatory thrift
savings plan program to pay for yet an-
other Government program that sim-
ply does not work.

This legislation mandates TSP par-
ticipation for new Government and
military personnel. This may sound
good in theory, but even with an opt-
out provision—which the legislation
does call for—it is bad policy for our
soldiers, our sailors, our airmen, and
marines, who, at junior ranks, frankly,
earn very little money and are often
under 20 years of age. That is why the
Chairman of the Joint Chiefs of Staff
opposes this provision and says if you
are going to have any revenue-raising
money, it should be an opt-in provision
with respect to TSP for our military
men and women.

Mr. President, I ask unanimous con-
sent that the letter from Admiral
Mullen, Chairman of the Joint Chiefs
of Staff, be printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

CHAIRMAN OF THE JOINT CHIEFS
OF STAFF
Washington, DC, May 29, 2009.
Hon. JOHN MCCAIN,
Ranking Member, Committee on Armed Services,
U.S. Senate, Washington, DC.

DEAR SENATOR MCcCAIN: Thank you for
your letter of concern regarding H.R. 1256,
the Family Smoking Prevention and To-
bacco Control Act.

I have reviewed the legislative language
and the Services’ views on the pending legis-
lation. I disagree with the language con-
tained in H.R. 1256, Division B, Title I, Sec-
tion 102(a)(2)(E)(ii). While this language al-
lows for Services to suspend automatic en-
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rollment, which is the preference of the
Navy, Air Force, and Marine Corps, I dis-
agree with placing the onus on the Service
Secretaries to ‘“‘opt-out’” of automatic en-
rollment.

My recommendation is that the language
should be written to reflect that the Service
Secretaries must ‘“‘opt-in”’ if they desire to
make enrollment in TSP automatic for Serv-
ice members.

Thank you for your concern regarding the
financial well being of our Service members.
I am sure you will agree with me that finan-
cial education by our senior leaders is para-
mount, and I have every confidence in their
abilities.

Sincerely,
M. G. MULLEN,
Admiral, U.S. Navy.
Mr. CHAMBLISS. Mr. President, we

may not like smoking, and we should
do everything we can to Kkeep ciga-
rettes away from children. But adults
in this country have a choice, and
many of them, aware of the inherent
dangers, still choose to smoke. Spend-
ing billions of taxpayer dollars on an
ineffective program to convince them
otherwise, while regulating our farm-
ers out of business, and taking away
more of our troops’ paychecks, is not
good policy. It is more shortsighted
government.

With that, Mr. President, I yield the
floor and suggest the absence of a
quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. COBURN. Madam President, I
ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER (Mrs.
SHAHEEN). Without objection, it is so
ordered.

Mr. COBURN. Madam President, I
wish to speak for a few minutes on the
bill we are proceeding toward and to
ask a few questions of the American
public.

We have a bill that is going to regu-
late tobacco, and I am OK with us reg-
ulating tobacco. I do not have any
problems with it. I think we should do
it. What we should be doing is banning
tobacco. Nobody up here has the cour-
age to do that. It is a big business.
There are millions of Americans who
are addicted to nicotine. And even if
they are not addicted to the nicotine,
they are addicted to the habit.

But we have a bill, we are trying to
do something positive, and we find our-
selves constrained by our own short-
sighted vision. We have an agency
called the Food and Drug Administra-
tion. I have had a lot of experience
with them. I manufactured medical de-
vices in the 1970s and had several inves-
tigational new drug permits under
them. I know the rigors under which
INDs are managed and the care that is
put forth by the employees of the Food
and Drug Administration, as well as
their advisory councils, as we go
through that.
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But if we go back and look at the
charge of what the Food and Drug Ad-
ministration is, the Food and Drug Ad-
ministration is about safety and effi-
cacy—‘‘safety,”” meaning they are re-
sponsible to make the judgment that if
we are going to approve this medicine
or this device that is within an accept-
able risk—there is always going to be
down sides to anything they approve,
but within an acceptable risk, in total,
it is going to be better for the country.

In this bill, we allow existing tobacco
products not ever to be eliminated. So
we are going to take products that we
know are not safe and we know are not
efficacious and we are going to apply
the resources of an agency that is hav-
ing trouble meeting its demands right
now, as well as meeting the demands of
food safety right now, and we are going
to take resources and put them there.

The first problem with that is we
send a totally mixed message to the
Food and Drug Administration: Your
job is no longer about safety and effi-
cacy; your job now is to warn every-
body about the downside of tobacco.

We know that. What we have to do is
stop new addiction. We know that. If
we really want to make a difference in
health and we want to eliminate de-
pendence on tobacco, what we have to
do is to stop the addiction. We have
had all of these lawsuits through the
years where billions of dollars have
gone into attorneys’ coffers, and about
40 percent of it has gone into, sup-
posedly, stop-tobacco-use programs,
and we are going to say to the Food
and Drug Administration: Your job is
about safety and efficacy, making sure
that what it says it does, it does, and
we are going to turn them into a dif-
ferent kind of agency. I believe that is
where this bill is misdirected.

We ought to have an agency that
does control tobacco, that does heavily
regulate its advertising in terms of the
warnings on the packages, in terms of
limiting what young people can get to,
so we can actually stop this trend to-
ward addiction. But to do it in the
Food and Drug Administration sends a
mixed message: No longer is our job ef-
ficacy, no longer is our job safety; our
job is to control advertising, we are
going to control packaging, we are
going to control and have them report
to us on the contents of all of these
thousands of bad products that are as-
sociated with tobacco, that are in to-
bacco—not just nicotine and not just
the effects of the tobacco, whether it
be inhaled or chewed or sucked on. The
fact is, we are going to change the di-
rection of the agency.

So what should we do? We should reg-
ulate tobacco. We should set up a way
for us to do that which will effectively
stop new addiction, especially among
young people because that is where it
starts. It starts with the young, and
there are certain personality types as
well as certain genotypes that, even
with some of the medicines we have
today, cannot wean themselves from
the addiction to nicotine.
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So why wouldn’t we go another way?
We have the Department of Health and
Human Services, of which FDA is a
part. Why wouldn’t we create a smaller
agency that is just about tobacco, just
about regulating tobacco, so that we
can see clearly—and we can also do it,
by the way, for about a fourth of the
cost of what it is going to cost to do it
under the FDA. So for one-fourth of
the cost, we can create a new agency
within HHS that will be solely focused
on this and this only, that will have
one primary objective, and we will
force and guide and direct and measure
whether they are accomplishing their
purpose. Instead, we are going to hide
it in another agency that is struggling
today.

We are at $400 million to get a new
drug through the FDA right now. That
is the cost of processing. That doesn’t
even talk about the research costs, but
the new drug. That is just the cost to
get it through the trials and get it
through the FDA. We have all of these
drugs today that aren’t approved, that
could be saving people’s lives, because
we can’t get it through the FDA. And
now, what are we going to place on the
FDA? We are going to place the regula-
tion of tobacco on the FDA.

Tobacco is not safe. In no way is it
efficacious for any individual. Yet we
are going to put a segment within the
FDA and say: Run it the way you are
running the rest of the business. It
makes absolutely no sense to me. It
doesn’t mean that the goal behind this
legislation isn’t a good goal. It is. It is
a good goal, but how we are doing it
and where we put the control of this is
totally counterintuitive.

I think if you would ask anybody in
America, you want the people who are
approving the drugs that are good for
you to also control—why don’t we put
alcohol under them? Why don’t we put
the DEA under them, under the FDA?
If, in fact, we want a controlling agen-
cy, then let’s move it to the DEA—the
Drug Enforcement Agency—or Alcohol,
Tobacco and Firearms, right? Why
don’t we put it in ATF? We already
have other agencies. But to put it in
the FDA, when the total goal of the
FDA is to approve new products for our
benefit, our safety, and to cure health
needs—tobacco creates health needs; it
doesn’t cure them. The only thing I
know that it cures is if you get a wasp
or a red hornet sting and you take
some chewing tobacco and put it on the
sting, it takes the pain away. I experi-
enced that a lot as a young boy. My
grand dad would pull it out and put
that plug right there, and the pain
would go away very quickly. That is
the only efficacious thing I know about
tobacco.

So I would just ask my colleagues to
think again about what we are doing.
Let’s do the intent of the bill, but let’s
do it in a way that makes sense, that
doesn’t send a cross signal, and either
put it into one of the other organiza-
tions we already have that is handling
products that are bad for Americans—
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not products that are good for Ameri-
cans—or let’s put it into a separate
agency where we can see it trans-
parently and clearly.

I wish to make one other point. In-
side this bill is the banning of any new
nicotine products. I wish to tell my
colleagues that is totally shortsighted.
If you are a smoker today and we could
get you off of smoking even though we
still give you nicotine and we can do
that through a new product, such as a
dissolvable flavored lozenge, where we
supply the nicotine addiction to your
body but you are no longer creating
lung disease, chronic obstructive pul-
monary disease, bolus emphysema, or
increasing your chances for heart dis-
ease and hypertension, markedly in-
creasing your chances for lung cancer,
if we could convert that to something
that would satisfy the demand yet
wouldn’t harm the rest of your body—
we ban that in this bill. We stop all
positive movement through commer-
cial products to create a nicotine
source that is other than chewing to-
bacco or cigarettes or cigars.

So why would we want to do that, es-
pecially if, in fact, we could take these
millions of smokers today who, most of
them, their habit is—there are two ad-
dictions they have. One is the nicotine
craving that actually hits at the inter-
cellular level. It is called a nicotinergic
interface in terms of receptors on cer-
tain parts of the body. If we could do
that in a way that would allow us to
put nicotine in there to solve it but not
cause all of the other disease, why
would we say with this piece of legisla-
tion that we are never going to let that
happen? Yet we are. I don’t understand
it. We could do that in a way where
that could be highly restricted to only
people who had a prescription, where
they were already nicotine addicted.

So there are things we are missing in
here from a general health standpoint
that are going to be very harmful be-
cause what we are saying is: You can
use the nicotine patch, you can take
some of the new drugs that work in the
brain to relieve the nicotine addiction,
but rather than supply something in a
harmless way that has no other ill
health effects—I don’t understand why
we would not do that.

So I would appreciate my colleagues
considering my comments. I believe
the FDA is the last place we ought to
put this. I think we ought to do it. We
ought to change some of the things on
how we are going to do it. We ought to
create a capability to have nicotine
supplied other than through chewing
tobacco or cigars or cigarettes so that
we can take the effects of it that we
know are very harmful today and less-
en them for the citizens who are ad-
dicted to nicotine.

My hope is that we wake up before
we pass this bill because what we are
really going to do is we are Kind of
shooting ourselves in the foot. If we
really want to stop and help those peo-
ple who are already addicted and really
want to prevent new addictions, then
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we have to allow for some of these new
products, and we ought to do it at an
agency that doesn’t have purposes
counter to what the charge of that
agency is.

With that, I yield the floor to my
friend from Oregon. I also thank him
for being so kind to allow me to go
first.

The PRESIDING OFFICER. The Sen-
ator from Oregon.

Mr. WYDEN. Madam President, be-
fore he leaves the floor, let me tell the
distinguished Senator from Oklahoma
that I very much appreciate working
with him on health care legislation. We
did it in the House, and we are going to
do it again. I think this time the Sen-
ate is going to make history and have
comprehensive health reform, and I
look forward to working with my col-
league on it.

I come here today to express my
strong support for the Family Smoking
Prevention and Tobacco Control Act.
The lead sponsor of this legislation is,
of course, Senator KENNEDY. I say ‘‘of
course” because the fact is, for four
decades Senator KENNEDY, often
against great odds, has consistently
come back again and again to lead the
fight to improve health care for the
people of our country. Sometimes it
was for children. Sometimes it was for
seniors. Sometimes it was for the dis-
abled. Sometimes it was for those who
have suffered mental illness. I could go
on and on, and we would be here until
breakfast time if I were to try to
itemize all of the major pieces of
health reform legislation Senator KEN-
NEDY has authored over the last four
decades. It is very appropriate that he
is the lead sponsor of this legislation.
The fact is, after Congress passes this
important bill and takes steps to im-
prove public health, we will be very
fortunate that Senator KENNEDY is
going to lead the Senate once more on
comprehensive health reform. I wish to
make clear as a member of the Senate
Finance Committee that I am very
much looking forward to Senator KEN-
NEDY’s involvement in this issue and
his championing of the cause of fixing
American health care. He has been the
leader on this issue for four decades.

I come to this topic with I think a
personal perspective that also affects
my role as a policymaker. In 1994, when
I was a Member of the House, I served
on the Health and Environment Sub-
committee. It was chaired by HENRY
WAXMAN, a great champion of trying to
protect children against the dangers of
tobacco. Chairman WAXMAN had the
CEOs of major tobacco companies be-
fore his subcommittee. He put all of
the CEOs under oath, and as expected,
Chairman WAXMAN did a tremendous
job in terms of laying out the case for
public health. In fact, he was so effec-
tive, that by the time it came to my
turn, I was hard-pressed to find a ques-
tion he hadn’t already asked the to-
bacco CEOs. Just as I was thinking
about packing up, I turned to some of
Chairman WAXMAN’s staff, who are
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wonderful public servants, and I asked
whether any of the members of our
committee had asked the tobacco ex-
ecutives if they thought nicotine was
addictive. The staff all told me nobody
had. They said: You ought to ask them.
I wish to take a minute to lay out that
historical record of what happened.

I asked each one of the tobacco ex-
ecutives that day back in April of 1994
whether they thought nicotine was ad-
dictive. The president of Philip Morris
spoke first and said:

I believe nicotine is not addictive, Yes.

Then the chairman and CEO of Rey-
nolds Tobacco Company spoke and
said:

Mr. Congressman, cigarettes and nicotine
clearly do not meet the classic definition of
addiction. There is no intoxication.

Then the president of U.S. Tobacco
spoke. He said:

I don’t believe that nicotine or our prod-
ucts are addictive.

The chairman and CEO of Lorillard
said:

I believe that nicotine is not addictive.

The chairman and CEO of the Liggett
Group said:

I believe nicotine is not addictive.

The chairman and CEO of Brown &
Williamson said:

I believe nicotine is not addictive.

Finally, the president and CEO of
American Tobacco said:

I, too, believe that nicotine is not addict-
1ive.

I made a vow after I had asked that
question that during the time I would
have the honor of serving in the House
and later the Senate, to make an effort
to do everything I could to hold to-
bacco companies and other companies
that mislead the American people ac-
countable. Today, we are able to do
that because of the outstanding leader-
ship of Chairman KENNEDY. He is giv-
ing us the opportunity to hold account-
able the tobacco companies that mis-
lead the public with respect to their
marketing practices and with respect
to advertising. The Kennedy legislation
is, in my view, very much needed to
protect the public health—particularly
the health of our young people—be-
cause it will give us the authority to
hold the tobacco companies account-
able for their actions.

This is also relevant to the next
major health bill that we will be deal-
ing with in the Senate which will take
the form of comprehensive health re-
form—health reform that ensures all
Americans have good, quality, afford-
able coverage and, particularly, does so
in a way that holds costs down.

I, gratefully, had a chance to meet
with the President today at the White
House. The President, who has clearly
signaled this will be a top priority for
him, has now sent the message that
history, to a great extent, is going to
judge us on our ability to hold down
runaway health costs and cut costs for
American families.

In my home State alone, $1.1 billion
in health care costs are directly attrib-
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uted to smoking per year, and it costs
the Oregon Medicaid Program nearly
$287 million per year. Nationwide, $96
billion in health care costs are directly
attributed to smoking. This includes
$24.7 billion in smoking-caused Medi-
care expenditures.

There are enormous financial costs
specifically associated with people at
an early age getting addicted to to-
bacco use. Then, of course, there is the
extraordinary loss of life that comes
about as a result of tobacco. According
to the Centers for Disease Control, in
the United States, over 400,000 deaths
each year are directly attributable to
tobacco use. The FDA has given the au-
thority to regulate food and prescrip-
tion drugs, and it certainly makes
sense that the FDA regulates tobacco,
which is responsible for the death of
over 400,000 Americans per year.

The Senate, because of the leadership
of Senator KENNEDY, has the unique op-
portunity to reduce the financial and
human toll of tobacco. I wished to re-
count, briefly, that hearing in 1994, be-
cause ever since that time, when the
tobacco executives said under oath
that nicotine wasn’t addictive, I have
wished to be part of an effort to hold
the tobacco companies accountable
when they mislead the American peo-
ple. As a result of the outstanding lead-
ership of Chairman KENNEDY, it is pos-
sible for the Senate to finally hold
these companies accountable by pass-
ing this legislation. I hope that Sen-
ators on both sides of the aisle will join
me and Chairman KENNEDY in sup-
porting this long overdue bill.

I yield the floor and suggest the ab-
sence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. DURBIN. Madam President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. DURBIN. Madam President, this
week the Senate takes up a bill that is
long overdue. It is a historic oppor-
tunity for us to finally protect our
children in this country from tobacco
addiction. I didn’t realize, when I was
elected to the House of Representa-
tives, in 1982, that the issue of tobacco
would be a major part of my congres-
sional activity. My family, similar to
virtually every family in America, has
been touched with tobacco death. My
father died when he was 53 years old of
lung cancer. I was 14 years old. He
smoked two packs of Camels a day
back in the 1950s, when even doctors
were saying in magazines how safe it
was to smoke. His cough was a sound I
will carry to the grave in my memory.
When I hear that smoker’s cough, I can
pick it out of a crowd. As a Kkid, I heard
it over and over, night after night, day
after day, until he passed away on No-
vember 13, 1959. That is my story on to-
bacco. Every family in America has a
story to tell.
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Tobacco products are some of the
deadliest products sold in America but,
unfortunately, the least regulated.

The tobacco industry has been suc-
cessful in keeping tobacco products
outside the regulatory authority of the
FDA. They said it is not food and it is
not a drug; therefore, we are exempt.
That specious argument continues
until this day, when we are finally fac-
ing reality. Tobacco is, in fact, a car-
rier of a drug—nicotine—which is ad-
dictive. That addiction is what leads to
more smoking, more tobacco exposure,
and more death.

The Family Smoking Prevention and
Tobacco Control Act is a strong bill
that will protect the public health and
reduce tobacco use, especially among
kids.

Forty-three million American adults
currently smoke. That is one in five.
Ninety percent of them started smok-
ing in their teenage years, before they
were adults. You wonder why. Well, 1
remember, when I was a kid, the first
time my cousin, Mike Peterson, and I
decided to sneak out behind the garage
with cigarettes and try them out. It
was an adventure. We were being like
the grownups whom we wanted to be
like someday. Luckily, for me, I
stopped. Mike didn’t. Mike passed away
10 days ago. He was a year younger
than I, but, unfortunately, the ravages
of tobacco and the addiction lead to
cancer, COPD, and ultimately cost him
his life at the age of 63. That happens
a lot. Some kids quit, some kids don’t
quit; those who don’t quit get addicted.
Their addiction can lead to death, as it
did for my cousin and childhood friend,
Michael Peterson.

Every day in the United States more
than 3,500 kids try smoking for the
first time. A thousand of them become
regular daily smokers.

In Illinois, almost 20 percent of the
kids smoke, and together they con-
sume about 34 million packs of ciga-
rettes a year. We know tobacco is the
largest preventable cause of death in
America. For the longest time, the to-
bacco lobby held Congress in the grip
of its hands. It would not allow the
passage of any significant legislation.
It was too powerful.

We knew their power meant they
would be able to continue to sell their
products, leading to devastating re-
sults. A few years back, I decided to
take them on. It wasn’t to get even for
my own family circumstance, but I
thought there was an unfair and unjust
situation. It resulted in a change in the
law, which changed a lot of things in
this country. Mine was the first bill to
pass the ban smoking on airplanes. At
the time, it was considered a fool’s er-
rand to try to defeat the tobacco lobby.
When I offered the bill in the House of
Representatives, it was opposed by the
leadership on both sides of the aisle,
Democrats and Republicans. Somehow
or another, through faith and good
luck and the help of people such as
former Senator and Congressman
Claude Pepper of Florida, I was able to
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bring this matter to the floor for a
vote, and I won, to my great amaze-
ment. We banned smoking on airplanes
for flights of 2 hours or less.

Eventually, Senator LAUTENBERG
picked up the issue in the Senate, and
he showed amazing leadership in pass-
ing it in the Senate. The two of us
managed to make this the law of the
land. I don’t want to take too much
credit, but once people started think-
ing: If secondhand smoke is unsafe in
an airplane, why is it safe in a train or
in a bus or in an office or in a school or
in a hospital or in a hallway? Pretty
soon, the dominoes started falling
across America. Laws were passed—
local, State, and Federal laws—which
have made smoking the exception in
closed quarters and have changed the
way we look at smoking today, from
the time just 15 or 16 years ago, when
it was considered to be the normal
thing to do and objecting to it was con-
sidered out of normal.

That has changed, but still there is a
lot to do. The tobacco industry hasn’t
stopped. They are still selling and mar-
keting their product. As they do, more
and more people become addicted, get
sick, and many of them die. Tobacco
companies, it was found in 2006 by
Judge Kessler in the U.S. Court of Ap-
peals in the District of Columbia,
issued a final opinion finding that the
tobacco companies had engaged in a
decades-long scheme to deceive and de-
fraud the American public.

Last month, a three-judge panel of
the U.S. Court of Appeals for the Dis-
trict of Columbia issued a unanimous
opinion upholding Judge Kessler’s find-
ing of liability. Let’s review some of
Judge Kessler’s findings. He found the
tobacco industry falsely denied, dis-
torted, and minimized the significant
adverse health consequences of smok-
ing for decades. The tobacco companies
were aware that smoking and nicotine
are addictive, but they publicly denied
it.

Just 15 years ago, the CEOs from
seven major tobacco companies stood
before a committee of the House of
Representatives, raised their hands,
and swore under oath that nicotine was
not addictive. That was the death knell
of their credibility. People knew bet-
ter. I knew better. My dad died from
lung cancer. He couldn’t stop smoking.
My friend Mike Peterson died of COPD.
He smoked a cigarette the night before
he died. He just couldn’t stop. It is a
terrible addiction.

The tobacco industry falsely denied
that they can and do control the level
of nicotine delivered in order to create
and sustain addiction. They knew they
were piling that chemical into their
product, and they knew that as long as
they could, they had you hooked and it
would be darn tough to quit.

Tobacco companies falsely marketed
so-called light and low-tar cigarettes.
They turned out to be just as harmful
as the others.

From the 1950s to the present day, to-
bacco companies have intentionally
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marketed to kids. Of course you want
to convince kids to smoke because they
are not mature enough to make the
right judgment. If a kid waits until he
becomes an adult to decide to smoke,
he is not going to do it. He will be a lot
smarter. He will not be addicted. To-
bacco companies track youth behavior
and preferences and use marketing
themes that resonate with kids.

The list goes on and on and clearly
demonstrates that this industry cannot
be trusted to do the right thing. That
is why we need the bill that is on the
floor of the Senate.

The tobacco industry has a long and
disturbing history of marketing its
products to kids and young people. The
financial reasons are obvious. Ninety
percent of adult smokers began smok-
ing cigarettes when they were teen-
agers or younger.

In the 1980s, R.J. Reynolds was look-
ing for a way to revitalize its Camel
brand, which was primarily popular
with older smokers. To increase Cam-
el’s appeal to younger smokers, it cre-
ated the Joe Camel cartoon character.
Joe Camel became as recognizable as
Mickey Mouse with a lot of kids—just
what the folks who made Camel ciga-
rettes wanted. While Joe Camel is no
longer around, the problem of mar-
keting to young people still remains.

Tobacco companies doubled their
marketing expenses between 1998 and
2005. They now spend over $13 billion a
year on marketing. They claim they
don’t market to kids, but just look at
this ad. How about this one: Great
Camel cigarettes. They are offering a
back-to-school special. That certainly
is marketing to kids. We know as par-
ents and adults exactly what they are
trying to do. This picture was taken
from a shop in Camden Wyoming, DE.
They knew what they were trying to
do—lure these kids into tobacco at an
early age—and their advertising did its
best to draw them in. These companies
are not going to waste a penny adver-
tising on groups they don’t think they
can win over. So they go after the kids.

This bill recognizes the importance
of curbing marketing to kids. It would
empower the Food and Drug Adminis-
tration for the first time to establish
reasonable marketing restrictions that
adhere to our first amendment guaran-
tees under the Constitution. For exam-
ple, the bill bans outdoor advertising
near schools and playgrounds, pro-
hibits colorful and alluring images
used to appeal to young people. It lim-
its ads to only black-and-white text in
newspapers and magazines with signifi-
cant teen readership. It ends incentives
to buy cigarettes by prohibiting free
giveaways with the purchase of tobacco
products. Remember all the stuff they
used to peddle in the name of ciga-
rettes? Backpacks and caps—you name
it. That kind of stuff is going to end. It
gives the FDA the authority to respond
to the inevitable innovative attempts
by tobacco companies to get around
these restrictions. It strengthens re-
strictions on youth access to tobacco
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products by requiring retailers to
verify the age of all over-the-counter
sales of tobacco products and prohibits
vending machines and self-service dis-
plays unless they are in adult-only fa-
cilities.

In addition to restricting marketing
and youth access, the bill lifts the
shroud of secrecy the tobacco industry
has used to hide the contents of its
products for decades. For virtually all
other consumer products, manufactur-
ers are required to disclose what is in
their product. Walk into any grocery
store, take a product off the shelf, and
you will see a list of ingredients. But
cigarettes and other tobacco products,
some of the most dangerous products
American consumers can buy, do not
have to follow the same rules as other
consumer products. The tobacco indus-
try does not want you to know what is
in its products, and for good reason.

Cigarettes are not just tobacco leaves
rolled up in paper; they are sophisti-
cated, highly engineered products. In
addition to tobacco leaf, cigarettes
contain additives and chemicals that
increase the kick of nicotine and mask
the harshness of tobacco smoke. The
act of lighting a cigarette creates a
toxic soup of more than 4,000 known
chemical compounds, all carefully
added to that little cigarette in the
hope that you will enjoy it so darn
much you will become addicted for life.
According to the National Cancer In-
stitute, there are 69 known and prob-
able carcinogens in cigarette smoke. Is
it any wonder people develop cancer
from smoking?

Researchers at Harvard University
School of Public Health have also dis-
covered that tobacco companies in-
creased nicotine levels in cigarettes by
nearly 12 percent between 1997 and 2005.
They were pumping nicotine into these
cigarettes knowing it was more addict-
ive, knowing they had these folks
hooked for life.

This bill ends the special treatment
of the tobacco industry by requiring
manufacturers to disclose to the FDA
the ingredients, including substances
in the smoke, of each brand of tobacco
product. It requires the Secretary of
Health and Human Services to publish
a list of harmful and potentially harm-
ful constituents in each brand of to-
bacco products and requires tobacco
companies to provide information they
have on the health effects of existing
and future tobacco products. Why did
it take us so long to do this? We knew
for decades what was going on here.
But the tobacco companies were just
too powerful. They stopped us. Now we
have a chance to change that. This bill
on the floor will finally give consumers
across America the information they
need, the information which research-
ers need to stop this insidious addic-
tion.

For a product as deadly as tobacco,
public disclosure of ingredients is not
enough. The FDA should be able to re-
quire the industry to reduce or elimi-
nate harmful ingredients or additives
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to protect the public health. For dec-
ades, the industry has manipulated its
products at the expense of American
consumers. No other industry in Amer-
ica is allowed to freely choose the
types and amounts of toxic substances
that are in their products—only to-
bacco companies, and that is going to
end with this bill. This bill gives the
Food and Drug Administration the au-
thority to set standards to reduce
these harmful ingredients, to reduce
nicotine levels, and to ban those candy
and fruit-flavored cigarettes popular
with kids.

Another long overdue reform is to es-
tablish a credible process for ensuring
that health claims about tobacco prod-
ucts are scientifically proven. Almost
as soon as cigarettes became a widely
used product, companies started mak-
ing false claims.

In the 1920s, Lorillard came up with a
slogan: ‘“Not a Cough in a Carload.”

In the 1930s, Philip Morris said smok-
ing their cigarettes was less irritating
than other brands and ran ads advising
the public to ““Ask Your Doctor About
a Light Smoke.”

In the 1940s, R.J. Reynolds ran an ad
campaign for Camel cigarettes with
the slogan ‘‘More Doctors Smoke Cam-
els than Any Other Cigarette.”

In the 1950s and 1960s, tobacco compa-
nies introduced ‘‘light’” and ‘‘low tar”
cigarettes to ease the growing concern
about the harmful effects of smoking.
The marketing of these light and low-
tar cigarettes was so successful that
they quickly dominated the market.
Some advertisements explicitly en-
couraged smokers to switch to these
new products instead of quitting. But
the tobacco companies never had to
demonstrate these new products would
actually reduce harm. In fact, sci-
entific evidence has shown light and
low-tar cigarettes have not lowered
health risks.

Tobacco companies continue to de-
velop new products and make health
claims that cannot be validated. This
bill will prohibit tobacco companies
from using misleading descriptors such
as ‘“‘light,” “mild,” and ‘“‘low” to de-
scribe their products. It gives the FDA
authority to review a product before it
can be marketed as a ‘‘reduced harm”
product to ensure sound science is be-
hind that claim. These are reasonable
requirements for any product in Amer-
ica and certainly for a deadly product
such as cigarettes and tobacco.

The warnings currently displayed on
cigarettes and smokeless tobacco prod-
ucts are more than 20 years old. Let’s
be honest about this. The warnings on
cigarette packages are widely ignored.
They have been virtually the same for
decades. People don’t even read them
or pay attention to them. But that is
going to change. This legislation re-
quires large, clearly visible warning la-
bels on 50 percent of the front and back
of a pack of cigarettes, with graphic
and textual messages such as “Warn-
ing: Cigarettes Cause Cancer.” You will
not be able to miss it. You may miss
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some of the advertising and colorful
photographs, but the message is going
to be clear for anyone who can read.
Warning messages are to comprise at
least 20 percent of an advertisement.
That is a big change.

This is something we introduced 20
years ago to finally change these warn-
ing labels. Congressman HENRY WAX-
MAN has been a great champion and ad-
vocate on this subject. We just could
not pull it off. The tobacco companies
were too powerful. Now we have a
chance to beat them with this bill on
the floor. These reforms will start to
reduce the terrible toll tobacco has
taken on families across the Nation.

I used to say from time to time when
I would reflect on this and people
would say: You are going too far, DUR-
BIN, just too much regulation, I have
yvet to meet the first parent who has
said to me: I have great news. I just
learned last night that my daughter
started smoking. I never heard that
said. We know intuitively as adults it
is a terrible thing when a child takes
up smoking and use of tobacco. It can
lead to an addiction that can harm
them.

The FDA is the right agency to do
this. It is the only agency with the
science, the regulatory experience, and
the public health mission to get this
job done. Through a user fee on the in-
dustry, the bill gives the agency the
funding it needs to get this job done.

This is a strong public health bill and
a bipartisan bill. After more than 10
years and, in my case, more than 20
years, we have never been so close to
giving the FDA the authority to regu-
late tobacco products. I urge my col-
leagues to resist efforts to weaken this
bill or to add provisions that jeopardize
its enactment. FDA regulation of to-
bacco products is long overdue. The
time for Congress to act is now.

I would like to say in closing that it
is a shame that my colleague and
friend, TEDDY KENNEDY, is not here. He
is recovering, as we know, from his
own battle with a brain tumor. I talked
with him a couple weeks ago, and he
sounded just great. I wish he could be
on the floor with us because I know
how much this bill means to him per-
sonally. TEDDY KENNEDY, on this issue
and so many others, stood there and
fought that lonely battle, faced rollcall
after rollcall when he could never get
enough votes. And now the moment is
at hand to come up with the votes nec-
essary. In his name and in the name of
all the people over the years who have
fought so valiantly for tobacco regula-
tion, people such as Congressman Mike
Synar of Oklahoma and TEDDY KEN-
NEDY—all of them dreamed of the day
when this would pass. We now have a
chance, this Senate in this Congress
this year, to finally do something to
start saving lives across America and
bring the kind of sensible regulation of
tobacco that has been long overdue.

Madam President, I yield the floor
and suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.
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The legislative clerk proceeded to
call the roll.

Mr. UDALL of Colorado. Madam
President, I ask unanimous consent
that the order for the quorum call be
rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

———
MORNING BUSINESS

Mr. UDALL of Colorado. Madam
President, I ask unanimous consent
that the Senate proceed to a period of
morning business, with Senators per-
mitted to speak for up to 10 minutes
each.

The PRESIDING OFFICER. Without
objection, it is so ordered.

COMMENDING THOMAS O. SUGAR

Mr. BAYH. Mr. President, I rise
today to honor Mr. Thomas O. Sugar,
who has served as one of my most val-
ued and trusted aides in the U.S. Sen-
ate and in the Indiana Governor’s of-
fice. I am proud to have this oppor-
tunity to recognize Tom for the re-
markable service he has rendered on
behalf of the people of Indiana.

Tom is a native of Kokomo, IN, an
auto town in the heart of our proud
manufacturing State. Tom never forgot
where he came from, and he has been a
faithful and passionate emissary of the
hard-working, middle-class Hoosiers
who inspired him to enter public serv-
ice in the first place.

Tom’s career in government and poli-
tics began when he served as a cam-
paign field organizer for Jim Jontz,
who represented Indiana’s fifth Con-
gressional District. Throughout his 7
years of service for Congressman Jontz,
Tom held a variety of positions, culmi-
nating in his ascension to chief of staff
in 1991.

I was fortunate to have Tom join my
staff as director of communication and
planning during my second term as In-
diana Governor. Among his many
achievements, Tom orchestrated a suc-
cessful conference on promoting re-
sponsible fatherhood that brought to-
gether leaders of the most successful
fatherhood programs in the country.
He also helped plan the Governor’s
adoption initiative, heralding needed
reforms in Indiana’s adoption system.

Tom served as my campaign manager
for my first Senate race in 1998 and
then took over as my chief of staff, a
position he has held for over a decade.
Tom has carried out this demanding
role with unceasing skill, diplomacy,
and determination. His portfolio has
been considerable. Tom has been a top
adviser on a range of significant policy
issues, helping to improve our Nation’s
educational system, supporting work-
ing families, strengthening national se-
curity, and expanding volunteer oppor-
tunities for Americans to serve their
country.

In addition to playing a crucial role
on policy issues, Tom has served as a
leader and a mentor to members of my
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staff in both my Indiana and Wash-
ington offices. Tom had a knack for
discovering new talent, and he helped
hone the professional development of
countless public servants.

Most importantly, Tom is a devoted
father to his sons, Jackson and Carter,
and a loving husband to his wife
Nancy. Tom cares about the people he
works with and treats his colleagues
like extended family. Tom was always
ready with a kind word during times of
plenty and an understanding ear during
periods of personal difficulty and loss.

This week, Tom leaves my office to
pursue a new opportunity helping
lower income students finish their col-
lege and postsecondary education. The
newly formed National Consortium for
College Completion is extraordinarily
lucky to have Tom as a part of their
organization. While I will deeply miss
having Tom on my Senate staff, I look
forward to hearing about the work he
will do on behalf of students in need
across our country.

Tom is a trusted aide, a dear friend,
and a true-blue Hoosier whose con-
tributions to the State of Indiana are
immeasurable.

Mr. President, I am pleased to recog-
nize Tom’s extraordinary contributions
to this body, and I wish him the best of
luck in his future pursuits.

———

ADDITIONAL STATEMENTS

REMEMBERING ERNEST P. KLINE

e Mr. CASEY. Madam President, the
Commonwealth of Pennsylvania re-
cently lost a distinguished former lieu-
tenant governor and a life-long Pitts-
burgh sports fan, Ernest P. Kline. Ernie
passed away of congestive heart failure
after a life that tells the story of a
Pennsylvanian with the determination
to reach his goals, a love of public serv-
ice, and a devoted father and grand-
father. Today I honor his memory.

Ernest P. Kline was lieutenant gov-
ernor of the Commonwealth of Penn-
sylvania from 1971 to 1979. During his 8
years of public service, he worked to
advance the causes of women and older
citizens. After his career in public serv-
ice, Ernie was president of Kline Asso-
ciates in Palmyra, PA. His story is a
Pennsylvania story of hard work and
deep abiding commitment to help peo-
ple.

Ernie and his two brothers were
raised by a single mother in Webster,
just outside of Pittsburgh. It was the
love and support of his extended
Italian-American family, his teachers,
and his devout Catholic faith that
would shape him into the statesman he
came to be. Ernie was the starting
quarterback of his Rostraver high
school football team. He attended
Duquesne University but had to drop
out early due to financial constraints.
He became a radio-news broadcaster.
While working with the radio station
in Charleroi, he met his beloved wife
Josephine. They would have celebrated
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their 60th wedding anniversary dJune
25th.

When covering a Beaver Falls city
council meeting for WBVP-AM, Ernie
realized that he wanted to enter public
service. He went home, told his family,
and was elected to the city council of
Beaver Falls, PA, in 1955. Nine years
later, Ernie was elected to the senate
of Pennsylvania, later becoming the
youngest Democratic floor leader ever.
After 7 years in the State senate, he
was elected lieutenant governor of the
Commonwealth.

His life of public service continued
after he left elected office through vol-
unteering with different nonprofit or-
ganizations such as the Ronald McDon-
ald House and the United Way. He con-
tinued supporting Democratic politics
his entire life. Ernie also loved to fish
and root for the Pittsburgh Steelers.

He and Josephine raised 7 children
and they were blessed with 12 grand-
children. Ernie was a loving father and
devoted grandfather who instilled in
his family a love of Pennsylvania and
the value of a life in public service.
More importantly, he was a dad who
made sure the kids did all of their
homework and all of their chores.

Ernie Kline was a person of integrity
and compassion. He never forgot where
he came from and the values that guid-
ed his life. I extend my sincere condo-
lences to Josephine and the Kline fam-
ily for their loss. His life story will
continue to inspire his family and
many others to devote their lives to
public service and to the poor and the
powerless.®

———————

JUDGE COLLEEN KOLLAR-
KOTELLY

e Mrs. FEINSTEIN. Madam President,
shortly before the recess, U.S. District
Judge Colleen Kollar-Kotelly com-
pleted her service as presiding judge of
the Foreign Intelligence Surveillance
Court. By law, after serving for a max-
imum of 7 years, judges of the FISA
Court, who are designated from the
U.S. districts courts by the Chief Jus-
tice of the United States to serve on
the FISA Court in addition to their
regular judicial responsibilities, are
not eligible for redesignation.

Now that Judge Kollar-Kotelly has
completed her distinguished service on
the FISA Court, it is fitting to take
note of the admirable service she has
rendered as the presiding judge of an
institution that is central to our Na-
tion’s commitment to conduct foreign
intelligence within the rule of law.

Judge Kollar-Kotelly was appointed
in 1984 to serve as an associate judge of
the Superior Court of the District of
Columbia. In 1997, she was appointed by
President Clinton to serve on the U.S.
District Court for the District of Co-
lumbia. In 2002, Chief Justice William
H. Rehnquist designated her to be pre-
siding judge of the FISA Court. Her
ability to earn the trust of two Presi-
dents and a Chief Justice is noteworthy
in itself.
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The period of Judge Kollar-Kotelly’s
service as presiding judge, from 2002 to
2009, has been, of course, a period of
enormous challenge for the FISA
Court. The work of the court, apart
from limited releases of statistical in-
formation and the rare case in which a
redacted opinion has been released pub-
licly, occurs in secrecy. But while lit-
tle is publicly known about her service
as presiding judge, from the vantage
point of the Senate Intelligence Com-
mittee I can say with confidence that
the American people should be very
grateful for her leadership of this most
important court.

Congratulations,

Judge Kollar-

Kotelly, and thanks for a job well
done.e®
——
CONGRATULATING THE GEORGE
WASHINGTON HIGH SCHOOL

CLASS OF 2009

e Mr. LUGAR. Madam President, I
take the opportunity today to con-
gratulate the class of 2009 at George
Washington Community High School in
Indianapolis, IN. This class has
achieved the notable result of having
all 89 spring and summer graduates ac-
cepted to college—a rare feat for any
high school in America. Many of these
students will be the first members of
their families to attend college. Only
about 5 percent of the adults in the
surrounding community have attended
college.

I am especially proud of what the
students, teachers, and families of
Washington High School are achieving
because the school and community
have played a big role in my early ca-
reer and in the life of my family. My
grandfather, Thomas L. Green, lived on
the West Side of Indianapolis near
Washington High School. Although he
had only a fifth-grade education, he es-
tablished Thomas L. Green and Com-
pany, a food machinery manufacturing
firm, in a factory near the high school.

When I returned to Indianapolis in
1960 after my Navy service, I joined my
brother, Thomas R. Lugar, in man-
aging the food machinery business.
Many of our employees and interns
came from the neighborhood sur-
rounding George Washington High
School. Thanks to the leadership of
Principal Cloyd Julian and others, we
joined the George Washington Business
club, through which we met frequently
with the students and teachers.

In late 1963, a delegation from the
West Side came to my office at the fac-
tory to encourage me to run for the In-
dianapolis Board of School Commis-
sioners. They felt that schools on the
West Side were being neglected, and
they wanted to ensure that the per-
spective of our community was heard. I
accepted their challenge and won a
seat on the board in May of 1964. This
responsibility deepened my involve-
ment in the affairs of George Wash-
ington and other schools in our neigh-
borhood.

I was elected mayor of Indianapolis
in 1967 and continued to stay closely
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involved with the school. During this
period, George Washington had devel-
oped a legendary basketball program
that was followed closely on the West
Side. The school won the Indiana High
School Basketball State Championship
in 19656 and 1969. We attended every
tournament game and any pep rallies.
It was wonderful to see the high school
as a leader politically, academically,
and athletically.

I take a moment to recount this
cherished history because George
Washington is a prime example of how
a school can succeed through the hard
work of its students and teachers, the
support of the community, and the ex-
pectation of achievement. These stu-
dents have dedicated themselves to set-
ting an example for their younger sib-
lings and the classes that will follow
them at George Washington. The
teachers mnever stop preaching about
the advantages of going to college and
never let the students assume that
their education ends with high school.
And parents have supported these stu-
dents, even if the experience of college
is a new one for their families.

The most fundamental element of
American competitiveness and
progress is the quality of education
that our children receive. We must
make sure that all of our young people
are educated 100 percent of them. We
cannot afford to be satisfied with less.
George Washington High School clear-
ly has embraced this challenge.

I am privileged to recognize this
marvelous school and the students who
are graduating and going to college, for
this signal achievement. It is clear
that the students at George Wash-
ington have the vision and inspiration
to move ahead, which is so important
to their lives but also to the success of
our great country. I look forward to
following their achievements and sup-
porting their dreams in the years
ahead.

Below is a complete list of the re-
markable George Washington High
School Class of 2009:

Edgardo Aboytes, Megan Adams, Armando
Alejo, Mauricio Arreola, Salvador Arteaga,
Jose Arteaga, Louis Aumann, Imelda
Benitez-Vasquez, Sarah Boles, Devon Bro-
gan, Dawn Caffery, Sebastiana Campos,
Aloric Carson, Ariel Casillas, Katherine
Cook, Erik Cook, Cheris Drotz-Smith, Joyce
East, Luis Escatel, Petra Felder.

Edith Flores, Anthony Fuller, Manuel Gil,
Dorthea Glenn, Noe Gonzalez, John Graves,
Christopher Hall, Katey Hicks, Kaela Hunt,
Kathryn Hunter, Tiffany Ingalls, Alma Ji-
menez, Dujuan Johnson, Cleveland Johnson,
Charles Lile, James Locke, Adelmer Lopez,
Rubi Lopez, Daniel Luckett, Karina
Magallanes.

Jessica Martinez, Joshua Masters, Angela
McClure, Ashley McClure, Patrick McDon-
ald, Frederick McKnight, Keith McLemore,
Adem Meftah, Shantina Moore, Fernando
Mora, James Morris, Felicia Moy, Nohemi
Ocampo, Rick Owens, Andrew Parsley, Ju-
lian Peters, Kiara Ragland, Miguel Ramirez,
Tisha Ramirez, Daniel Rangel.

Matthew Reeves, Jeffery Riley, Tiffany
Riley, Brittney Ritchie, Marcos Rivera,
Marvin Rodriguez, Maria Rodriguez, Fer-
nando Rojas, Marcus Ross, Emanuel Ruiz,
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Loniqua Smith, Erica Snyder, Gregorio Soto,
Brittany Spears, Jason Stark-Jines,
DeVaughn Stokes.

India Tinsley, Samantha Turner, Maria
Valdez, Kenneth Valentine, Cassandra Vest,
Sherry Whitescarver, Brandy Whitescarver,
Victoria Wilcox, Calvin Williams, Rodshied
Williams, William Wilson, Cassandra Wilson,
Jose Zelaya.®

——

MESSAGES FROM THE PRESIDENT

Messages from the President of the
United States were communicated to
the Senate by Mr. Williams, one of his
secretaries.

EXECUTIVE MESSAGES REFERRED

As in executive session the PRE-
SIDING OFFICER laid before the Sen-
ate messages from the President of the
United States submitting sundry nomi-
nations which were referred to the ap-
propriate committees.

(The nominations received today are
printed at the end of the Senate pro-
ceedings.)

————

MEASURES DISCHARGED

The following bill was discharged
from the Committee on Banking, Hous-
ing, and Urban Affairs by unanimous
consent, and referred as indicated:

S. 1007. A bill to amend the Internal
Revenue Code of 1986 to deny a deduc-
tion for excessive compensation of any
employee of an employer; to the Com-
mittee on Finance.

———

EXECUTIVE AND OTHER
COMMUNICATIONS

The following communications were
laid before the Senate, together with
accompanying papers, reports, and doc-
uments, and were referred as indicated:

EC-1740. A communication from the Direc-
tor, Regulatory Management Division, Envi-
ronmental Protection Agency, transmitting,
pursuant to law, the report of a rule entitled
‘“Etoxazole; Pesticide Tolerances” (FRL-
8413-5) received in the Office of the President
of the Senate on May 27, 2009; to the Com-
mittee on Agriculture, Nutrition, and For-
estry.

EC-1741. A communication from the Direc-
tor, Regulatory Management Division, Envi-
ronmental Protection Agency, transmitting,
pursuant to law, the report of a rule entitled
“Exemptions from the Requirement of a Tol-
erance; Technical Amendments’” (FRL-8417-
9) received in the Office of the President of
the Senate on May 27, 2009; to the Committee
on Agriculture, Nutrition, and Forestry.

EC-1742. A communication from the Assist-
ant Secretary, Office of Legislative Affairs,
Department of State, transmitting, pursuant
to law, a six-month periodic report relative
to the national emergency that was declared
in Executive Order 12938 with respect to the
proliferation of weapons of mass destruction;
to the Committee on Banking, Housing, and
Urban Affairs.

EC-1743. A communication from the Chair-
man and President, Export-Import Bank of
the United States, transmitting, pursuant to
law, a report relative to transactions involv-
ing U.S. exports to the Republic of Korea; to
the Committee on Banking, Housing, and
Urban Affairs.
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EC-1744. A communication from the Asso-
ciate General Counsel for Legislation and
Regulations, Office of the Assistant Sec-
retary for Housing-Federal Housing Commis-
sioner, Department of Housing and Urban
Development, transmitting, pursuant to law,
the report of a rule entitled ‘‘Real Estate
Settlement Procedures Act (RESPA): Rule
To Simplify and Improve the Process of Ob-
taining Mortgages and Reduce Consumer
Settlement Costs; Withdrawal of Revised
Definition of ’Required Use’” ((RIN2502-
AI61)(FR-5180-F-06)) received in the Office of
the President of the Senate on May 26, 2009;
to the Committee on Banking, Housing, and
Urban Affairs.

EC-1745. A communication from the Chief
of the Border Security Regulations Branch,
Customs and Border Protection, Department
of Homeland Security, transmitting, pursu-
ant to law, the report of a rule entitled ‘‘Es-
tablishing U.S. Ports of Entry in the Com-
monwealth of the Northern Mariana Islands
(CNMI) and Implementing the Guam-CNMI
Visa Waiver Program; Change of Implemen-
tation Date’” (RIN16561-AAT77) received in the
Office of the President of the Senate on May
22, 2009; to the Committee on Energy and
Natural Resources.

EC-1746. A communication from the Gen-
eral Counsel, Federal Energy Regulatory
Commission, transmitting, pursuant to law,
the report of a rule entitled ‘“Western Elec-
tricity Coordinating Council Regional Reli-
ability Standard Regarding Automatic Time
Error Correction’” (Docket No. RMO08-12-000)
as received during adjournment of the Sen-
ate in the Office of the President of the Sen-
ate on May 16, 2009; to the Committee on En-
ergy and Natural Resources.

EC-1747. A communication from the Direc-
tor, Office of Human Resources, Environ-
mental Protection Agency, transmitting,
pursuant to law, (4) reports relative to va-
cancy announcements within the Agency; to
the Committee on Environment and Public
Works.

EC-1748. A communication from the Direc-
tor, Regulatory Management Division, Envi-
ronmental Protection Agency, transmitting,
pursuant to law, the report of a rule entitled
“Approval and Promulgation of Air Quality
Implementation Plans; South Carolina; Ap-
proval of Section 110(a)(1) Maintenance Plan
for the 1997 8-Hour Ozone Standard for Cher-
okee County” (FRL-8911-5) received in the
Office of the President of the Senate on May
27, 2009; to the Committee on Environment
and Public Works.

EC-1749. A communication from the Direc-
tor, Regulatory Management Division, Envi-
ronmental Protection Agency, transmitting,
pursuant to law, the report of a rule entitled
“Update of Continuous Instrumental Test
Methods; Correction” (FRIL-8910-5) received
in the Office of the President of the Senate
on May 27, 2009; to the Committee on Envi-
ronment and Public Works.

EC-1750. A communication from the Direc-
tor, Regulatory Management Division, Envi-
ronmental Protection Agency, transmitting,
pursuant to law, the report of a rule entitled
“Implementation of the New Source Review
Program for Particulate Matter Less Than
w.b Micrometers (PM2.5)” (FRL-8910-6) re-
ceived in the Office of the President of the
Senate on May 27, 2009; to the Committee on
Environment and Public Works.

EC-1751. A communication from the Chief,
Branch of Listing, Fish and Wildlife Service,
Department of the Interior, transmitting,
pursuant to law, the report of a rule entitled
“Endangered and Threatened Wildlife and
Plants; Revised Designation of Critical Habi-
tat for the Wintering Population of the Pip-
ing Plover (Charadrius melodus) in Texas”
(RIN1018-AV46) received in the Office of the
President of the Senate on May 27, 2009; to
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the Committee on Environment and Public
Works.

EC-1752. A communication from the Chief,
Branch of Listing, Fish and Wildlife Service,
Department of the Interior, transmitting,
pursuant to law, the report of a rule entitled
‘“Endangered and Threatened Wildlife and
Plants; Designation of Critical Habitat for
Peninsular Bighorn Sheep and Determina-
tion of a Distinct Population Segment of
Desert Bighorn Sheep (Ovis canadensis
nelsoni)” (RIN1018-AV09) received in the Of-
fice of the President of the Senate on May 27,
2009; to the Committee on Environment and
Public Works.

EC-1753. A communication from the Direc-
tor, Regulatory Management Division, Envi-
ronmental Protection Agency, transmitting,
pursuant to law, the report of a rule entitled
“Approval and Promulgation of Air Quality
Implementation Plans; Florida; Removal of
Gasoline Vapor Recovery from the Southeast
Florida Area’” (FRL-8911-6) received in the
Office of the President of the Senate on May
27, 2009; to the Committee on Environment
and Public Works.

————

INTRODUCTION OF BILLS AND
JOINT RESOLUTIONS

The following bills and joint resolu-
tions were introduced, read the first
and second times by unanimous con-
sent, and referred as indicated:

By Mr. BINGAMAN (for himself and
Mrs. LINCOLN):

S. 1161. A bill to amend the Public Health
Service Act to authorize programs to in-
crease the number of nurse faculty and to in-
crease the domestic nursing and physical
therapy workforce, and for other purposes;
to the Committee on Health, Education,
Labor, and Pensions.

By Mr. SCHUMER:

S. 1162. A bill to require notification of the
Federal Aviation Administration with re-
spect to wildlife strikes, and for other pur-
poses; to the Committee on Commerce,
Science, and Transportation.

By Mr. SCHUMER:

S. 1163. A bill to add 1 member with avia-
tion safety expertise to the Federal Aviation
Administration Management Advisory Coun-
cil; to the Committee on Commerce, Science,
and Transportation.

By Mr. FEINGOLD (for himself and Ms.
COLLINS):

S. 1164. A bill to amend the Public Health
Service Act to reauthorize the Automated
Defibrillation in Adam’s Memory Act; to the
Committee on Health, Education, Labor, and
Pensions.

By Mr. FEINGOLD (for himself and Ms.
COLLINS):

S. 1165. A bill to promote the development
of health care cooperatives that will help
businesses to pool the health care purchasing
power of employers, and for other purposes;
to the Committee on Health, Education,
Labor, and Pensions.

———

SUBMISSION OF CONCURRENT AND
SENATE RESOLUTIONS

The following concurrent resolutions
and Senate resolutions were read, and
referred (or acted upon), as indicated:

By Mr. FEINGOLD (for himself, Mr.
BURR, Mr. BAYH, Ms. SNOWE, and Mr.
MCCAIN):

S. Res. 164. A resolution amending Senate
Resolution 400, 94th Congress, and Senate
Resolution 445, 108th Congress, to improve
congressional oversight of the intelligence
activities of the United States, to provide a
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strong, stable, and capable congressional
committee structure to provide the intel-
ligence community appropriate oversight,
support, and leadership, and to implement a
key recommendation of the National Com-
mission on Terrorist Attacks Upon the
United States; to the Committee on Rules

and Administration.
By Mr. LEVIN (for himself, Mr.
MCcCAIN, Mr. NELSON of Nebraska, and

Mr. GRAHAM):

S. Res. 165. A resolution to encourage rec-
ognition of 2009 as the ‘“Year of the Military
Family’’; considered and agreed to.

By Mr. SCHUMER:

S. Res. 166. A resolution to authorize the
printing of a collection of the rules of the
committees of the Senate; considered and
agreed to.

————

ADDITIONAL COSPONSORS

S. 148
At the request of Mr. KOHL, the name
of the Senator from Oregon (Mr.
WYDEN) was added as a cosponsor of S.
148, a bill to restore the rule that
agreements between manufacturers
and retailers, distributors, or whole-
salers to set the minimum price below
which the manufacturer’s product or
service cannot be sold violates the
Sherman Act.
S. 348
At the request of Mr. ROCKEFELLER,
the name of the Senator from Idaho
(Mr. CRAPO) was added as a cosponsor
of S. 348, a bill to amend section 254 of
the Communications Act of 1934 to pro-
vide that funds received as universal
service contributions and the universal
service support programs established
pursuant to that section are not sub-
ject to certain provisions of title 31,
United States Code, commonly known
as the Antideficiency Act.
S. 424
At the request of Mr. LEAHY, the
name of the Senator from Washington
(Ms. CANTWELL) was added as a cospon-
sor of S. 424, a bill to amend the Immi-
gration and Nationality Act to elimi-
nate discrimination in the immigra-
tion laws by permitting permanent
partners of United States citizens and
lawful permanent residents to obtain
lawful permanent resident status in
the same manner as spouses of citizens
and lawful permanent residents and to
penalize immigration fraud in connec-
tion with permanent partnerships.
S. 451
At the request of Ms. COLLINS, the
names of the Senator from Nebraska
(Mr. NELSON), the Senator from Alaska
(Ms. MURKOWSKI), the Senator from
Kansas (Mr. BROWNBACK), the Senator
from Idaho (Mr. RISCH) and the Senator
from Maine (Ms. SNOWE) were added as
cosponsors of S. 451, a bill to require
the Secretary of the Treasury to mint
coins in commemoration of the centen-
nial of the establishment of the Girl
Scouts of the United States of Amer-
ica.
S. 456
At the request of Mr. DoDD, the name
of the Senator from Oregon (Mr.
WYDEN) was added as a cosponsor of S.



S5944

456, a bill to direct the Secretary of
Health and Human Services, in con-
sultation with the Secretary of Edu-
cation, to develop guidelines to be used
on a voluntary basis to develop plans
to manage the risk of food allergy and
anaphylaxis in schools and early child-
hood education programs, to establish
school-based food allergy management
grants, and for other purposes.
S. 482
At the request of Mr. FEINGOLD, the
name of the Senator from Maine (Ms.
CoLLINS) was added as a cosponsor of S.
482, a bill to require Senate candidates
to file designations, statements, and
reports in electronic form.
S. 570
At the request of Mr. VITTER, the
name of the Senator from Texas (Mrs.
HUTCHISON) was added as a cosponsor of
S. 570, a bill to stimulate the economy
and create jobs at no cost to the tax-
payers, and without borrowing money
from foreign governments for which
our children and grandchildren will be
responsible, and for other purposes.
S. 572
At the request of Mr. THUNE, his
name was added as a cosponsor of S.
572, a bill to provide for the issuance of
a ‘‘forever stamp’ to honor the sac-
rifices of the brave men and women of
the armed forces who have been award-
ed the Purple Heart.
S. 590
At the request of Ms. SNOWE, the
name of the Senator from Texas (Mr.
CORNYN) was added as a cosponsor of S.
590, a bill to assist local communities
with closed and active military bases,
and for other purposes.
S. 653
At the request of Mr. CARDIN, the
name of the Senator from Montana
(Mr. BAUCUS) was added as a cosponsor
of S. 653, a bill to require the Secretary
of the Treasury to mint coins in com-
memoration of the bicentennial of the
writing of the Star-Spangled Banner,
and for other purposes.
S. 711
At the request of Mr. BAUCUS, the
name of the Senator from South Da-
kota (Mr. JOHNSON) was added as a co-
sponsor of S. 711, a bill to require men-
tal health screenings for members of
the Armed Forces who are deployed in
connection with a contingency oper-
ation, and for other purposes.
S. 730
At the request of Mr. ENSIGN, the
name of the Senator from Wyoming
(Mr. ENzI) was added as a cosponsor of
S. 730, a bill to amend the Harmonized
Tariff Schedule of the United States to
modify the tariffs on certain footwear,
and for other purposes.
S. 7719
At the request of Mr. LAUTENBERG,
the name of the Senator from Cali-
fornia (Mrs. BOXER) was added as a co-
sponsor of S. 779, a bill to amend titles
23 and 49, United States Code, to mod-
ify provisions relating to the length
and weight limitations for vehicles op-
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erating on Federal-aid highways, and
for other purposes.
S. 788
At the request of Ms. SNOWE, the
name of the Senator from Wisconsin
(Mr. FEINGOLD) was added as a cospon-
sor of S. 788, a bill to prohibit unsolic-
ited mobile text message spam.
S. 823
At the request of Ms. SNOWE, the
names of the Senator from Kansas (Mr.
ROBERTS) and the Senator from New
Jersey (Mr. MENENDEZ) were added as
cosponsors of S. 823, a bill to amend the
Internal Revenue Code of 1986 to allow
a b-year carryback of operating losses,
and for other purposes.
S. 831
At the request of Mr. KERRY, the
name of the Senator from Utah (Mr.
BENNETT) was added as a cosponsor of
S. 831, a bill to amend title 10, United
States Code, to include service after
September 11, 2001, as service quali-
fying for the determination of a re-
duced eligibility age for receipt of non-
regular service retired pay.
S. 832
At the request of Mr. NELSON of Flor-
ida, the name of the Senator from Col-
orado (Mr. UDALL) was added as a co-
sponsor of S. 832, a bill to amend title
36, United States Code, to grant a Fed-
eral charter to the Military Officers
Association of America, and for other
purposes.
S. 833
At the request of Mr. SCHUMER, the
name of the Senator from Connecticut
(Mr. LIEBERMAN) was added as a co-
sponsor of S. 833, a bill to amend title
XIX of the Social Security Act to per-
mit States the option to provide Med-
icaid coverage for low-income individ-
uals infected with HIV.
S. 846
At the request of Mr. DURBIN, the
name of the Senator from Nebraska
(Mr. NELSON) was added as a cosponsor
of S. 846, a bill to award a congres-
sional gold medal to Dr. Muhammad
Yunus, in recognition of his contribu-
tions to the fight against global pov-
erty.
S. 908
At the request of Mr. BAYH, the name
of the Senator from Michigan (Mr.
LEVIN) was added as a cosponsor of S.
908, a bill to amend the Iran Sanctions
Act of 1996 to enhance United States
diplomatic efforts with respect to Iran
by expanding economic sanctions
against Iran.
S. 924
At the request of Ms. MIKULSKI, the
names of the Senator from Wisconsin
(Mr. FEINGOLD) and the Senator from
Hawaii (Mr. AKAKA) were added as co-
sponsors of S. 924, a bill to ensure effi-
cient performance of agency functions.
S. 981
At the request of Mr. REID, the name
of the Senator from Connecticut (Mr.
LIEBERMAN) was added as a cosponsor
of S. 981, a bill to support research and
public awareness activities with re-
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spect to inflammatory bowel disease,
and for other purposes.
S. 984
At the request of Mrs. BOXER, the
name of the Senator from Montana
(Mr. TESTER) was added as a cosponsor
of S. 984, a bill to amend the Public
Health Service Act to provide for ar-
thritis research and public health, and
for other purposes.
S. 987
At the request of Mr. DURBIN, the
name of the Senator from South Da-
kota (Mr. JOHNSON) was added as a co-
sponsor of S. 987, a bill to protect girls
in developing countries through the
prevention of child marriage, and for
other purposes.
S. 1012
At the request of Mr. ROCKEFELLER,
the name of the Senator from Mary-
land (Mr. CARDIN) was added as a co-
sponsor of S. 1012, a bill to require the
Secretary of the Treasury to mint
coins in commemoration of the centen-
nial of the establishment of Mother’s
Day.
S. 1013
At the request of Mr. BINGAMAN, the
names of the Senator from Indiana
(Mr. LUGAR) and the Senator from
Michigan (Ms. STABENOW) were added
as cosponsors of S. 1013, a bill to au-
thorize the Secretary of Energy to
carry out a program to demonstrate
the commercial application of inte-
grated systems for long-term geologi-
cal storage of carbon dioxide, and for
other purposes.
S. 1044
At the request of Mr. THUNE, the
name of the Senator from South Da-
kota (Mr. JOHNSON) was added as a co-
sponsor of S. 1044, a bill to preserve the
ability of the United States to project
power globally.
S. 1048
At the request of Mr. HARKIN, the
name of the Senator from New Mexico
(Mr. UpALL) was added as a cosponsor
of S. 1048, a bill to amend the Federal
Food, Drug, and Cosmetic Act to ex-
tend the food labeling requirements of
the Nutrition Labeling and Education
Act of 1990 to enable customers to
make informed choices about the nu-
tritional content of standard menu
items in large chain restaurants.
S. 1057
At the request of Mr. TESTER, the
name of the Senator from Tennessee
(Mr. CORKER) was added as a cosponsor
of S. 1057, a bill to amend the Public
Health Service Act to provide for the
participation of physical therapists in
the National Health Service Corps
Loan Repayment Program, and for
other purposes.
S. 1067
At the request of Mr. FEINGOLD, the
name of the Senator from Ohio (Mr.
BROWN) was added as a cosponsor of S.
1067, a bill to support stabilization and
lasting peace in northern Uganda and
areas affected by the Lord’s Resistance
Army through development of a re-
gional strategy to support multilateral
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efforts to successfully protect civilians
and eliminate the threat posed by the
Lord’s Resistance Army and to author-
ize funds for humanitarian relief and
reconstruction, reconciliation, and
transitional justice, and for other pur-
poses.
S. 1090

At the request of Mr. WYDEN, the
name of the Senator from Maine (Ms.
SNOWE) was added as a cosponsor of S.
1090, a bill to amend the Internal Rev-
enue Code of 1986 to provide tax credit
parity for electricity produced from re-
newable resources.

S. 1157

At the request of Mr. CONRAD, the
name of the Senator from Oklahoma
(Mr. INHOFE) was added as a cosponsor
of S. 1157, a bill to amend title XVIII of
the Social Security Act to protect and
preserve access of Medicare bene-
ficiaries in rural areas to health care
providers under the Medicare program,
and for other purposes.

S.J. RES. 15

At the request of Mr. VITTER, the
name of the Senator from Indiana (Mr.
BAYH) was added as a cosponsor of S.J.
Res. 15, a joint resolution proposing an
amendment to the Constitution of the
United States authorizing the Congress
to prohibit the physical desecration of
the flag of the United States.

S. CON. RES. 14

At the request of Mrs. LINCOLN, the
names of the Senator from Montana
(Mr. TESTER) and the Senator from
Missouri (Mr. BoND) were added as co-
sponsors of S. Con. Res. 14, a concur-
rent resolution supporting the Local
Radio Freedom Act.

STATEMENTS ON INTRODUCED
BILLS AND JOINT RESOLUTIONS

By Mr. BINGAMAN (for himself
and Mrs. LINCOLN):

S. 1161. A bill to amend the Public
Health Service Act to authorize pro-
grams to increase the number of nurse
faculty and to increase the domestic
nursing and physical therapy work-
force, and for other purposes; to the
Committee on Health, Education,
Labor, and Pensions.

Mr. BINGAMAN. Mr. President, I rise
today with my colleague Senator LIN-
COLN to introduce the Nurse Faculty
and Physical Therapist Education Act
of 2009. This legislation will help to ad-
dress the critical shortage of nurse fac-
ulty and physical therapists that is
facing our Nation. The nationwide
nursing shortage is growing rapidly,
because the average age of the nursing
workforce is near retirement and be-
cause the aging population has in-
creased health care needs. The short-
age is one that affects the entire Na-
tion. A 2006 Health Resources and Serv-
ices Administration, HRSA, report es-
timated that the mnational nursing
shortage would more than triple, to
more than one million nurses, by the
year 2020. The report also predicts that
all 50 States will experience nursing
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shortages by 2015. Quite simply, we
need to educate more nurses, or we, as
a Nation, will not have enough trained
nurses to meet the needs of our aging
society.

One of the biggest constraints to edu-
cating more nurses is a shortage of
nursing faculty. Almost three-quarters
of nursing programs surveyed by the
American Association of Colleges of
Nursing cited faculty shortages as a
reason for turning away qualified ap-
plicants. Although applications to
nursing programs have surged 59 per-
cent over the past decade, the National
League for Nursing estimates that
147,000 qualified applications were
turned away in 2004. This represents a
27 percent decrease in admissions over
the previous year, indicating the need
to scale up capacity in nursing pro-
grams is more critical than ever.

I know that in my home State of New
Mexico, nursing programs turned down
almost half of qualified applicants,
even though HRSA predicts that New
Mexico will only be able to meet 64 per-
cent of its demand for nurses by 2020.
With a national nurse faculty work-
force that averages 53.5 years of age,
and an average nurse faculty retire-
ment age of 62.5 years, we cannot and
must not wait any longer to address
nurse faculty shortages.

Nursing faculty are not the only seg-
ment of the population that is aging.
As the baby boom generation ages,
there will be an increased need for
nurses to care for the elderly. However,
less than one percent of practicing
nurses have a certification in geri-
atrics.

The Nurse Faculty and Physical
Therapist Education Act will amend
the Public Health Service Act, to help
alleviate the faculty shortage by pro-
viding funds to help nursing schools in-
crease enrollment and graduation from
nursing doctoral programs. The act
will increase partnering opportunities
between academic institutions and
medical practices, enhance cooperative
education, support marketing out-
reach, and strengthen mentoring pro-
grams. The bill will increase the num-
ber of nurses who complete nursing
doctoral programs and seek employ-
ment as faculty members and nursing
leaders in academic institutions. In ad-
dition, the bill authorizes awards to
train nursing faculty in clinical geri-
atrics, so that more nursing students
will be equipped for our aging popu-
lation.

By addressing the faculty shortage,
we are addressing the nursing shortage.

The aging population will also re-
quire additional health workers in
other fields. Physical therapy was list-
ed as one of the fastest growing occu-
pations by the U.S. Department of
Labor, with a projected job growth of
greater than 36 percent between 2004
and 2014. The need for physical thera-
pists is particularly acute in rural and
urban underserved areas, which have
three to four times fewer physical
therapists per capita than suburban
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areas. To address this need, the bill
also authorizes a distance education
pilot program to improve access to
educational opportunity for both nurs-
ing and physical therapy students. Fi-
nally, the bill calls for a study by the
Institute of Medicine at the National
Academy of Sciences which will rec-
ommend how to balance education,
labor, and immigration policies to
meet the demand for qualified nurses
and physical therapists.

The provisions of the Nurse Faculty
and Physical Therapist Education Act
are vital to overcoming workforce
challenges. By addressing nurse faculty
and physical therapist shortages, we
will enhance both access to care and
the quality of care.

Mr. President, I ask unanimous con-
sent that the text of the bill be printed
in the RECORD.

There being no objection, the text of
the bill was ordered to be printed in
the RECORD, as follows:

S. 1161

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE; FINDINGS.

(a) SHORT TITLE.—This Act may be cited as
the ‘“‘Nurse Faculty and Physical Therapist
Education Act of 2009”.

(b) FINDINGS.—Congress makes the fol-
lowing findings:

(1) The Nurse Reinvestment Act (Public
Law 107-205) has helped to support students
preparing to be nurse educators. Yet, nursing
schools nationwide are forced to deny admis-
sion to individuals seeking to become nurses
and nurse educators due to the lack of quali-
fied nurse faculty.

(2) The American Association of Colleges
of Nursing reported that 42,866 qualified ap-
plicants were denied admission to nursing
baccalaureate and graduate programs in 2006,
with faculty shortages identified as a major
reason for turning away students.

(3) Seventy-one percent of schools have re-
ported insufficient faculty as the primary
reason for not accepting qualified applicants.
The primary reasons for lack of faculty are
lack of funds to hire new faculty, inability to
identify, recruit and hire faculty in the com-
petitive job market as of May 2007, and lack
of nursing faculty available in different geo-
graphic areas.

(4) Despite the fact that in 2006, 52.4 per-
cent of graduates of doctoral nursing pro-
grams enter education roles, the 103 doctoral
programs nationwide produced only 437 grad-
uates, which is only an additional 6 grad-
uates from 2005. This annual graduation rate
is insufficient to meet the needs for nurse
faculty. In keeping with other professional
academic disciplines, nurse faculty at col-
leges and universities are typically
doctorally prepared.

(5) The nursing faculty workforce is aging
and will be retiring.

(6) With the average retirement age of
nurse faculty at 62.5 years of age, and the av-
erage age of doctorally prepared faculty, as
of May 2007, that hold the rank of professor,
associate professor, and assistant professor
is 58.6, 55.8, and 51.6 years, respectively, the
health care system faces unprecedented
workforce and health access challenges with
current and future shortages of deans, nurse
educators, and nurses.

(7) Research by the National League of
Nursing indicates that by 2019 approximately
75 percent of the nursing faculty population
(as of May 2007) is expected to retire.
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(8) A wave of nurses will be retiring from
the profession in the near future. As of May
2007, the average age of a nurse in the United
States is 46.8 years old. The Bureau of Labor
Statistics estimates that more than 1,200,000
new and replacement registered nurses will
be needed by 2014.

(9) By 2030, the number of adults age 65 and
older is expected to double to 70,000,000, ac-
counting for 20 percent of the population. As
the population ages, the demand for nurses
and nursing faculty will increase.

(10) Despite the need for nurses to treat an
aging population, few registered nurses in
the United States are trained in geriatrics.
Less than 1 percent of practicing nurses have
a certification in geriatrics and 3 percent of
advanced practice nurses specialize in geri-
atrics.

(11) Specialized training in geriatrics is
needed to treat older adults with multiple
health conditions and improve health out-
comes. Approximately 80 percent of Medicare
beneficiaries have 1 chronic condition, more
than 60 percent have 2 or more chronic con-
ditions, and at least 10 percent have coexist-
ing Alzheimer’s disease or other dementias
that complicate their care and worsen health
outcomes. Two-thirds of Medicare spending
is attributed to 20 percent of beneficiaries
who have 5 or more chronic conditions. Re-
search indicates that older persons receiving
care from nurses trained in geriatrics are
less frequently readmitted to hospitals or
transferred from nursing facilities to hos-
pitals than those who did not receive care
from a nurse trained in geriatrics.

(12) The Department of Labor projected
that the need for physical therapists would
increase by 36.7 percent between 2004 and
2014.

(13) The need for physical therapists is par-
ticularly acute rural and urban underserved
areas, which have 3 to 4 times fewer physical
therapists per capita than suburban areas.

TITLE I—GRANTS FOR NURSING
EDUCATION

SEC. 101. NURSE FACULTY EDUCATION.

Part D of title VIII of the Public Health
Service Act (42 U.S.C. 296p et seq.) is amend-
ed by adding at the end the following:

“SEC. 832. NURSE FACULTY EDUCATION.

‘‘(a) ESTABLISHMENT.—The Secretary, act-
ing through the Health Resources and Serv-
ices Administration, shall establish a Nurse
Faculty Education Program to ensure an
adequate supply of nurse faculty through the
awarding of grants to eligible entities to—

‘(1) provide support for the hiring of new
faculty, the retaining of existing faculty,
and the purchase of educational resources;

‘“(2) provide for increasing enrollment and
graduation rates for students from doctoral
programs; and

“(3) assist graduates from the entity in
serving as nurse faculty in schools of nurs-
ng;

“‘(b) ELIGIBILITY.—To be eligible to receive
a grant under subsection (a), an entity
shall—

‘(1) be an accredited school of nursing that
offers a doctoral degree in nursing in a State
or territory;

‘(2) submit to the Secretary an application
at such time, in such manner, and con-
taining such information as the Secretary
may require;

‘“(3) develop and implement a plan in ac-
cordance with subsection (c);

‘‘(4) agree to submit an annual report to
the Secretary that includes updated informa-
tion on the doctoral program involved, in-
cluding information with respect to—

‘“(A) student enrollment;

‘(B) student retention;

‘(C) graduation rates;
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‘(D) the number of graduates employed
part-time or full-time in a nursing faculty
position; and

‘“(E) retention in nursing faculty positions
within 1 year and 2 years of employment;

‘“(b) agree to permit the Secretary to make
on-site inspections, and to comply with the
requests of the Secretary for information, to
determine the extent to which the school is
complying with the requirements of this sec-
tion; and

‘“(6) meet such other requirements as de-
termined appropriate by the Secretary.

“(c) USE oF FUNDS.—Not later than 1 year
after the receipt of a grant under this sec-
tion, an entity shall develop and implement
a plan for using amounts received under this
grant in a manner that establishes not less
than 2 of the following:

‘(1) Partnering opportunities with practice
and academic institutions to facilitate doc-
toral education and research experiences
that are mutually beneficial.

‘“(2) Partnering opportunities with edu-
cational institutions to facilitate the hiring
of graduates from the entity into nurse fac-
ulty, prior to, and upon completion of the
program.

““(3) Partnering opportunities with nursing
schools to place students into internship pro-
grams which provide hands-on opportunity
to learn about the nurse faculty role.

‘“(4) Cooperative education programs
among schools of nursing to share use of
technological resources and distance learn-
ing technologies that serve rural students
and underserved areas.

““(5) Opportunities for minority and diverse
student populations (including aging nurses
in clinical roles) interested in pursuing doc-
toral education.

‘“(6) Pre-entry preparation opportunities
including programs that assist returning
students in standardized test preparation,
use of information technology, and the sta-
tistical tools necessary for program enroll-
ment.

‘(7T A nurse faculty mentoring program.

‘“(8) A Registered Nurse baccalaureate to
Ph.D. program to expedite the completion of
a doctoral degree and entry to nurse faculty
role.

‘(9) Career path opportunities for 2nd de-
gree students to become nurse faculty.

‘“(10) Marketing outreach activities to at-
tract students committed to becoming nurse
faculty.

‘(d) PrRIORITY.—In awarding grants under
this section, the Secretary shall give pri-
ority to entities from States and territories
that have a lower number of employed
nurses per 100,000 population.

‘““(e) NUMBER AND AMOUNT OF GRANTS.—
Grants under this section shall be awarded
as follows:

‘(1) In fiscal year 2010, the Secretary shall
award 10 grants of $100,000 each.

‘“(2) In fiscal year 2011, the Secretary shall
award an additional 10 grants of $100,000 each
and provide continued funding for the exist-
ing grantees under paragraph (1) in the
amount of $100,000 each.

‘“(3) In fiscal year 2012, the Secretary shall
award an additional 10 grants of $100,000 each
and provide continued funding for the exist-
ing grantees under paragraphs (1) and (2) in
the amount of $100,000 each.

‘“(4) In fiscal year 2013, the Secretary shall
provide continued funding for each of the ex-
isting grantees under paragraphs (1) through
(3) in the amount of $100,000 each.

‘“(5) In fiscal year 2014, the Secretary shall
provide continued funding for each of the ex-
isting grantees under paragraphs (1) through
(3) in the amount of $100,000 each.

“(f) LIMITATIONS.—
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(1 PAYMENT.—Payments to an entity
under a grant under this section shall be for
a period of not to exceed 5 years.

‘“(2) IMPROPER USE OF FUNDS.—An entity
that fails to use amounts received under a
grant under this section as provided for in
subsection (c) shall, at the discretion of the
Secretary, be required to remit to the Fed-
eral Government not less than 80 percent of
the amounts received under the grant.

‘(g) REPORTS.—

‘(1) EVALUATION.—The Secretary shall con-
duct an evaluation of the results of the ac-
tivities carried out under grants under this
section.

‘‘(2) REPORTS.—Not later than 3 years after
the date of the enactment of this section, the
Secretary shall submit to Congress an in-
terim report on the results of the evaluation
conducted under paragraph (1). Not later
than 6 months after the end of the program
under this section, the Secretary shall sub-
mit to Congress a final report on the results
of such evaluation.

“(h) STUDY.—

‘(1 IN GENERAL.—Not later than 3 years
after the date of the enactment of this sec-
tion, the Comptroller General of the United
States shall conduct a study and submit a
report to Congress concerning activities to
increase participation in the nurse educator
program under the section.

‘“(2) CONTENTS.—The report under para-
graph (1) shall include the following:

“(A) An examination of the capacity of
nursing schools to meet workforce needs on
a nationwide basis.

‘“(B) An analysis and discussion of sustain-
ability options for continuing programs be-
yond the initial funding period.

“(C) An examination and understanding of
the doctoral degree programs that are suc-
cessful in placing graduates as faculty in
schools of nursing.

‘(D) An analysis of program design under
this section and the impact of such design on
nurse faculty retention and workforce short-
ages.

‘“(E) An analysis of compensation dispari-
ties between nursing clinical practitioners
and nurse faculty and between higher edu-
cation nurse faculty and higher education
faculty overall.

‘“(F) Recommendations to enhance faculty
retention and the nursing workforce.

‘(1) AUTHORIZATION OF APPROPRIATIONS.—

‘(1) IN GENERAL.—For the costs of carrying
out this section (except the costs described
in paragraph (2), there are authorized to be
appropriated $1,000,000 for fiscal year 2010,
$2,000,000 for fiscal year 2011, and $3,000,000
for each of fiscal years 2012 through 2014.

‘‘(2) ADMINISTRATIVE COSTS.—For the costs
of administering this section, including the
costs of evaluating the results of grants and
submitting reports to the Congress, there are
authorized to be appropriated such sums as
may be necessary for each of fiscal years 2010
through 2014.”.

SEC. 102. GERIATRIC ACADEMIC CAREER
AWARDS FOR NURSES.

Part I of title VIII of the Public Health
Service Act (42 U.S.C. 298 et seq.) is amended
by adding at the end the following:

“SEC. 856. GERIATRIC FACULTY FELLOWSHIPS.

‘(a) ESTABLISHMENT OF PROGRAM.—The
Secretary shall establish a program to pro-
vide Geriatric Academic Career Awards to
eligible individuals to promote the career de-
velopment of such individuals as geriatric
nurse faculty.

“(b) ELIGIBLE INDIVIDUALS.—To be eligible
to receive an Award under subsection (a), an
individual shall—

‘(1) be a registered nurse with a doctorate
degree in nursing;
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‘““(2)(A) have completed an approved ad-
vanced education nursing program in geri-
atric nursing or geropsychiatric nursing; or

‘“(B) have a State or professional nursing
certification in geriatric nursing or
geropsychiatric nursing; and

“(3) have a faculty appointment at an ac-
credited school of nursing, school of public
health, or school of medicine.

‘‘(c) APPLICATION.—An eligible individual
desiring to receive an Award under this sec-
tion shall submit to the Secretary an appli-
cation at such time, in such manner, and
containing such information as the Sec-
retary may require, which shall include an
assurance that the individual will meet the
service requirement described in subsection
(d).
‘‘(d) SERVICE REQUIREMENT.—An individual
who receives an Award under this section
shall provide training in clinical geriatrics,
including the training of interdisciplinary
teams of health care professionals. The pro-
vision of such training shall constitute at
least 50 percent of the obligations of such in-
dividual under the Award.

‘‘(e) AMOUNT AND NUMBER.—

‘(1) AMOUNT.—The amount of an Award
under this section shall equal $75,000 annu-
ally, adjusted for inflation on the basis of
the Consumer Price Index. The Secretary
may increase the amount of an Award by not
more than 25 percent, taking into account
the fringe benefits and other research ex-
penses, at the recipient’s institutional rate.

‘“(2) NUMBER.—The Secretary shall award
up to 125 Awards under this section from 2008
through 2016.

*“(3) REGIONAL DISTRIBUTION.—

““(A) IN GENERAL.—The Secretary shall pro-
vide Awards to individuals from 5 regions in
the United States, of which—

‘(i) 2 regions shall be an urban area;

‘“(ii) 2 regions shall be a rural area; and

¢“(iii) 1 region shall include a State with—

“(I) a medical school that has a depart-
ment of geriatrics that manages rural out-
reach sites and is capable of managing pa-
tients with multiple chronic conditions, 1 of
which is dementia; and

“(IT) a college of nursing that has a re-
quired course in geriatric nursing in the bac-
calaureate program.

‘“(B) GEOGRAPHIC DIVERSITY.—The Sec-
retary shall ensure that the 5 regions estab-
lished under subparagraph (A) are located in
different geographic areas of the United
States.

“(f) TERM OF AWARD.—The term of an
Award made under this section shall be 5
years.

‘(g) REPORTS.—

‘(1) EVALUATION.—

‘“(A) IN GENERAL.—The Secretary shall con-
duct an evaluation of the results of the ac-
tivities carried out under the Awards estab-
lished under this section.

‘“(B) REPORTS TO CONGRESS.—Not later
than 3 years after the date of the enactment
of this section, the Secretary shall submit to
Congress an interim report on the results of
the evaluation conducted under this para-
graph. Not later than 180 days after the expi-
ration of the program under this section, the
Secretary shall submit to Congress a final
report on the results of such evaluation.

‘“(2) CONTENT.—The evaluation under para-
graph (1) shall examine—

““(A) the program design under this section
and the impact of the design on nurse fac-
ulty retention; and

‘“(B) options for continuing the program
beyond fiscal year 2018.

““(h) AUTHORIZATION OF APPROPRIATIONS.—

“(1) IN GENERAL.—To fund Awards under
subsection (e), there are authorized to be ap-
propriated $1,875,000 for each of fiscal years
2010 through 2018.
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‘“(2) ADMINISTRATIVE COSTS.—To carry out
this section (except to fund Awards under
subsection (e)), there are authorized to be ap-
propriated such sums as may be necessary
for each of fiscal years 2008 through 2016.

‘“(3) SEPARATION OF FUNDS.—The Secretary
shall ensure that the amounts appropriated
pursuant to paragraph (1) are held in a sepa-
rate account from the amounts appropriated
pursuant to paragraph (2).”.

TITLE II—DISTANCE EDUCATION PILOT
PROGRAM AND OTHER PROVISIONS TO
INCREASE THE NURSING AND PHYSICAL
THERAPY WORKFORCE

SEC. 201. INCREASING THE DOMESTIC SUPPLY

OF NURSES AND PHYSICAL THERA-
PISTS.

(a) ESTABLISHMENT OF NURSE AND PHYSICAL
THERAPISTS DISTANCE EDUCATION PILOT PRO-
GRAM.—

(1) IN GENERAL.—The Secretary of Health
and Human Services (referred to in this sec-
tion as the ‘‘Secretary’), in conjunction
with the Secretary of Education, shall estab-
lish a Nurse and Physical Therapist Distance
Education Pilot Program through which
grants may be awarded for the conduct of ac-
tivities to increase accessibility to nursing
and physical therapy education.

(2) PURPOSE.—The purpose of the Nurse and
Physical Therapist Distance Education Pilot
Program established under paragraph (1)
shall be to increase accessibility to nursing
and physical therapy education to—

(A) provide assistance to individuals in
rural areas who want to study nursing or
physical therapy to enable such individuals
to receive appropriate nursing education and
physical therapy education;

(B) promote the study of nursing and phys-
ical therapy at all educational levels;

(C) establish additional slots for nursing
and physical therapy students at existing ac-
credited schools of nursing and physical
therapy education programs; and

(D) establish new nursing and physical
therapy education programs at institutions
of higher education.

(3) APPLICATION.—To be eligible to receive
a grant under the Pilot Program under para-
graph (1), an entity shall submit to the Sec-
retary an application at such time, in such
manner, and containing such information as
the Secretary may require.

(4) AUTHORIZATION OF APPROPRIATIONS.—
There is authorized to be appropriated such
sums as may be necessary to carry out this
subsection.

(b) INCREASING THE DOMESTIC SUPPLY OF
NURSES AND PHYSICAL THERAPISTS.—

(1) IN GENERAL.—Not later than January 1,
2010, the Secretary, in conjunction with the
Secretary of Education, shall—

(A) submit to Congress a report concerning
the country of origin or professional school
of origin of newly licensed nurses and phys-
ical therapists in each State, that shall in-
clude—

(i) for the most recent 3-year period for
which data is available—

(I) separate data relating to teachers at in-
stitutions of higher education for each re-
lated occupation who have been teaching for
not more than 5 years; and

(IT) separate data relating to all teachers
at institutions of higher education for each
related occupation regardless of length of
service;

(ii) for the most recent 3-year period for
which data is available, separate data for
each related occupation and for each State;

(iii) a separate identification of those indi-
viduals receiving their initial professional li-
cense and those individuals licensed by en-
dorsement from another State;

(iv) with respect to those individuals re-
ceiving their initial professional license in
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each year, a description of the number of in-
dividuals who received their professional
education in the United States and the num-
ber of individuals who received such edu-
cation outside the United States; and

(v) to the extent practicable, a description,
by State of residence and country of edu-
cation, of the number of nurses and physical
therapists who were educated in any of the 5
countries (other than the United States)
from which the most nurses and physical
therapists arrived;

(B) in consultation with the Department of
Labor, enter into a contract with the Insti-
tute of Medicine of the National Academy of
Sciences for the conduct of a study and sub-
mission of a report that includes—

(i) a description of how the United States
can balance health, education, labor, and im-
migration policies to meet the respective
policy goals and ensure an adequate and
well-trained nursing and physical therapy
workforce;

(ii) a description of the barriers to increas-
ing the supply of nursing and physical ther-
apy faculty, domestically trained nurses, and
domestically trained physical therapists;

(iii) recommendations of strategies to be
utilized by Federal and State governments
that would be effective in removing the bar-
riers described in clause (ii), including strat-
egies that address barriers to advancement
to become registered nurses for other health
care workers, such as home health aides and
nurses assistants;

(iv) recommendations for amendments to
Federal laws that would increase the supply
of nursing faculty, domestically trained
nurses, and domestically trained physical
therapists;

(v) recommendations for Federal grants,
loans, and other incentives that would pro-
vide increases in nurse and physical thera-
pist educators and training facilities, and
other measures to increase the domestic edu-
cation of new nurses and physical therapists;

(vi) an identification of the effects of nurse
and physical therapist emigration on the
health care systems in their countries of ori-
gin; and

(vii) recommendations for amendments to
Federal law that would minimize the effects
of health care shortages in the countries of
origin from which immigrant nurses arrived;
and

(C) collaborate with the heads of other
Federal agencies, as appropriate, in working
with ministers of health or other appropriate
officials of the 5 countries from which the
most nurses and physical therapists arrived
into the United States, to—

(i) address health worker shortages caused
by emigration; and

(ii) ensure that there is sufficient human
resource planning or other technical assist-
ance needed to reduce further health worker
shortages in such countries.

(2) ACCESS TO DATA.—The Secretary shall
grant the Institute of Medicine access to the
data described under paragraph (1)(A), as
such data becomes available to the Sec-
retary for use by the Institute in carrying
out the activities under paragraph (1)(B).

(3) AUTHORIZATION OF APPROPRIATIONS.—
There 1is authorized to be appropriated
$1,400,000 to carry out paragraph (1)(B).

By Mr. FEINGOLD (for himself
and Ms. COLLINS):

S. 1164. A bill to amend the Public
Health Service Act to reauthorize the
Automated Defibrillation in Adam’s
Memory Act; to the Committee on
Health, Education, Labor, and Pen-
sions.

Mr. FEINGOLD. Mr. President, today
I am introducing the reauthorization of
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the Automated  Defibrillators in
Adam’s Memory Act, or the ADAM
Act. This bill is modeled after the suc-
cessful Project ADAM that originally
began in Wisconsin, and will reauthor-
ize a program to establish a national
clearing house to provide schools with
the ‘““how-to’’ and technical advice to
set up a public access defibrillation
program.

Every 2 minutes, someone in America
falls into sudden cardiac arrest. By im-
proving access to AEDs, we can im-
prove the survival rates of cardiac ar-
rest in our communities.

In my home State of Wisconsin, as in
many other states, heart disease is the
number one Kkiller. Nationwide, heart
disease is the cause of one out of every
2.8 deaths. Overall, heart disease kills
more Americans than breast cancer,
lung cancer, and HIV/AIDS combined.

Cardiac arrest can strike anyone.
Cardiac victims are in a race against
time, and unfortunately, for too many
of those in rural areas, Emergency
Medical Services are unable to reach
people in need, and time runs out for
victims of cardiac arrest. It’s simply
not possible to have EMS units next to
every farm and small town across the
nation.

Fortunately, recent technological ad-
vances have made the newest genera-
tion of AEDs inexpensive and simple to
operate. Because of these advance-
ments in AED technology, it is now
practical to train and equip police offi-
cers, teachers, and members of other
community organizations.

Over 163,000 Americans experience
out-of-hospital sudden cardiac arrests
each year. Immediate CPR and early
defibrillation using an automated ex-
ternal defibrillator, AED, can more
than double a victim’s chance of sur-
vival. By taking some relatively simple
steps, we can give victims of cardiac
arrest a better chance of survival.

Over the past 9 years, I have worked
with Senator SUSAN COLLINS, a Repub-
lican from Maine, on a number of ini-
tiatives to empower communities to
improve cardiac arrest survival rates.
We have pushed Congress to support
rural first responders—local police and
fire and rescue services—in their ef-
forts to provide early defibrillation.
Congress heard our call, and responded
by enacting two of our bills, the Rural
Access to Emergency Devices Act and
the ADAM Act.

The Rural Access to Emergency De-
vices program allows community part-
nerships across the country to receive
a grant enabling them to purchase
defibrillators, and receive the training
needed to use these devices. This pro-
gram is entering its ninth year of help-
ing rural communities purchase
defibrillators and train first respond-
ers, and I am pleased to say that grants
have already put defibrillators in rural
communities all over the country,
helping those communities be better
prepared when cardiac arrest strikes.

Approximately ninety-five percent of
sudden cardiac arrest victims die be-
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fore reaching the hospital. Every
minute that passes before a cardiac ar-
rest victim is defibrillated, the chance
of survival falls by as much as 10 per-
cent. After only eight minutes, the vic-
tim’s survival rate drops by 60 percent.
This is why early intervention is essen-
tial—a combination of CPR and use of
AEDs can save lives.

Heart disease is not only a problem
among adults. A few years ago I
learned the story of Adam Lemel, a 17-
year-old high school student and a star
basketball and tennis player in Wis-
consin. Tragically, during a timeout
while playing basketball at a neigh-
boring Milwaukee high school, Adam
suffered sudden cardiac arrest, and died
before the paramedics arrived.

This story is incredibly tragic. Adam
had his whole life ahead of him, and
could quite possibly have been saved
with appropriate early intervention. In
fact, we have seen a number of exam-
ples in Wisconsin where early CPR and
access to defibrillation have saved
lives.

Seventy miles away from Milwaukee,
a l4-year-old boy collapsed while play-
ing basketball. Within three minutes,
the emergency team arrived and began
CPR. Within five minutes of his col-
lapse, the paramedics used an AED to
jump start his heart. Not only has this
young man survived, doctors have iden-
tified his father and brother as having
the same heart condition and have
begun preventative treatments.

These stories help to wunderscore
some important issues. First, although
cardiac arrest is most common among
adults, it can occur at any age—even in
apparently healthy children and ado-
lescents. Second, early intervention is
essential—a combination of CPR and
the use of AEDs can save lives. Third,
some individuals who are at risk for
sudden cardiac arrest can be identified.

After Adam Lemel suffered his car-
diac arrest, his friend David Ellis
joined forces with Children’s Hospital
of Wisconsin to initiate Project ADAM
to bring CPR training and public ac-
cess defibrillation into schools, educate
communities about preventing sudden
cardiac deaths and save lives.

Today, Project ADAM has introduced
AEDs into several Wisconsin schools,
and has been a model for programs in
Washington, Florida, Michigan and
elsewhere. Project ADAM provides a
model for the nation, and now, with
the enactment of this new law, more
schools will have access to the infor-
mation they seek to launch similar
programs.

The ADAM Act was passed into law
in 2003, but has yet to be funded. I have
been very proud to play a part in hav-
ing this bill signed into law, and it is
my hope that the reauthorization of
the Act will quickly pass through the
Congress and into law, and that fund-
ing will follow. It would not take much
money to fund this program and save
lives across the country.

The ADAM Act is one way we can
honor the life of children like Adam
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Lemel, and give tomorrow’s pediatric
cardiac arrest victims a fighting
chance at life.

This act exists because a family ex-
perienced the tragic loss of their son,
but they were determined to spare
other families that same loss. I thank
Adam’s parents, Joe and Patty, for
their courageous efforts and I thank
them for everything they have done to
help the ADAM Act become law. Their
actions take incredible bravery, and I
commend them for their efforts.

By making sure that AEDs are avail-
able in our nation’s rural areas, schools
and throughout our communities we
can help those in a race against time
have a fighting chance of survival when
they fall victim to cardiac arrest. I
urge Congress to pass this reauthoriza-
tion, and to fund the ADAM Act and
the Rural AED program at their full
levels. We have the power to prevent
death—all we must do is act.

Mr. President, I ask unanimous con-
sent that the text of the bill be printed
in the RECORD.

There being no objection, the text of
the bill was ordered to be printed in
the RECORD, as follows:

S. 1164

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘“Automated
Defibrillation in Adam’s Memory Reauthor-
ization Act”’.

SEC. 2. AMENDMENT TO PUBLIC HEALTH SERV-
ICE ACT.

Section 312 of the Public Health Service
Act (42 U.S.C. 244) is amended—

(1) in subsection (c)(6), after ‘‘clearing-
house” insert ‘‘, that shall be administered
by an organization that has substantial ex-
pertise in pediatric education, pediatric med-
icine, and electrophysiology and sudden
death,’”’; and

(2) in the first sentence of subsection (e),
by striking ‘‘fiscal year 2003’ and all that
follows through ‘2006’ and inserting ‘‘for
each of fiscal years 2003 through 2014”’.

By Mr. FEINGOLD (for himself
and Ms. COLLINS):

S. 1165. A bill to promote the develop-
ment of health care cooperatives that
will help businesses to pool the health
care purchasing power of employers,
and for other purposes; to the Com-
mittee on Health, Education, Labor,
and Pensions.

Mr. FEINGOLD. Mr. President,
today, along with my colleague Sen-
ator COLLINS from Maine, I am reintro-
ducing legislation to help businesses
form group-purchasing cooperatives to
obtain enhanced benefits, to reduce
health care rates, and to improve qual-
ity for their employees’ health care.

High health care costs are burdening
businesses and employees across the
nation. These costs are digging into
profits and preventing access to afford-
able health care. Too many patients
feel trapped by the system, with deci-
sions about their health dictated by
costs rather than by what they need.

Nationally, the annual average cost
to an employer for an individual em-
ployee’s health care is $3,983. For a
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family, the employer contribution is
$9,3256. We must curb these rapidly in-
creasing health care costs. I strongly
support initiatives to ensure that ev-
eryone has access to health care. It is
crucial that we support successful local
initiatives to reduce health care pre-
miums and to improve the quality of
employees’ health care.

By using group purchasing to obtain
rate discounts, some employers have
been able to reduce the cost of health
care premiums for their employees. Ac-
cording to the National Business Coali-
tion on Health, there are nearly 60 em-
ployer-led coalitions across the U.S.
that collectively purchase health care.
Through these pools, businesses are
able to proactively challenge high
costs and inefficient delivery of health
care and share information on quality.
These coalitions represent over 7,000
employers nationwide.

Improving the quality of health care
will also lower the cost of care. By in-
vesting in the delivery of high-quality
health care, we will be able to lower
long term health care costs. Effective
care, such as high-quality preventive
services, can reduce overall health care
expenditures. Health purchasing coali-
tions help promote these services and
act as an employer forum for net-
working and education on health care
cost containment strategies. They can
help foster a dialogue with health care
providers, insurers, and local HMOs.

Health care markets are local. Prob-
lems with cost, quality, and access to
health care are felt most intensely in
the local markets. Health care coali-
tions can function best when they are
formed and implemented locally. Local
employers of large and small busi-
nesses have formed health care coali-
tions to track health care trends, cre-
ate a demand for quality and safety,
and encourage group purchasing.

In Wisconsin, there have been various
successful initiatives that have formed
health care purchasing cooperatives to
improve quality of care and to reduce
cost. For example, the Employer
Health Care Alliance Cooperative, an
employer-owned and employer-directed
not-for-profit cooperative, has devel-
oped a network of health care providers
in Dane County and 13 surrounding
counties on behalf of more than 160
member employers. Through this pool-
ing effort, employers are able to obtain
affordable, high-quality health care for
their more than 80,000 employees and
dependents.

This legislation seeks to build on
successful local initiatives, such as the
Alliance, that help businesses to join
together to increase access to afford-
able and high-quality health care.

The Promoting Health Care Pur-
chasing Cooperatives Act would au-
thorize grants to groups of businesses
so that they could form group-pur-
chasing cooperatives to obtain en-
hanced benefits, reduce health care
rates, and improve quality.

This legislation offers two separate
grant programs to help different types
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of businesses pool their resources and
bargaining power. Both programs
would aid businesses to form coopera-
tives. The first program would help
large businesses that sponsor their own
health plans, while the second program
would help small businesses that pur-
chase their health insurance.

My bill would enable larger busi-
nesses to form cost-effective coopera-
tives that could offer high-quality
health care through several ways.
First, they could obtain health services
through pooled purchasing from physi-
cians, hospitals, home health agencies,
and others. By pooling their experience
and interests, employers involved in a
coalition could better address essential
issues, such as rising health insurance
rates and the lack of comparable
health care quality data. They would
be able to share information regarding
the quality of these services and to
partner with these health care pro-
viders to meet the needs of their em-
ployees.

For smaller businesses that purchase
their health insurance, the formation
of cooperatives would allow them to
buy health insurance at lower prices
through pooled purchasing. Also, the
communication within these coopera-
tives would provide employees of small
businesses with better information
about the health care options that are
available to them. Finally, coalitions
would serve to promote quality im-
provements by facilitating partner-
ships between their group and the
health care providers.

By working together, the group could
develop better insurance plans and ne-
gotiate better rates.

This legislation also tries to allevi-
ate the burden that our Nation’s farm-
ers face when trying to purchase health
care for themselves, their families, and
their employees. Because the health in-
surance industry looks upon farming as
a high-risk profession, many farmers
are priced out of, or simply not offered,
health insurance. By helping farmers
join cooperatives to purchase health
insurance, we will help increase their
health insurance options.

Past health purchasing pool initia-
tives have focused only on cost and
have tried to be all things for all peo-
ple. My legislation creates an incentive
to join the pools by giving grants to a
group of similar businesses to form
group-purchasing cooperatives. The
pools are also given flexibility to find
innovative ways to lower costs, such as
enhancing benefits—for example, more
preventive care—and improving qual-
ity. Finally, the cooperative structure
is a proven model, which creates an in-
centive for businesses to remain in the
pool because they will be invested in
the organization.

We must reform health care in Amer-
ica and give employers and employees
more options. This legislation, by pro-
viding for the formation of cost-effec-
tive coalitions that will also improve
the quality of care, contributes to this
essential reform process. I urge my col-
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leagues to join me in supporting this
proposal to improve the quality and
costs of health care.

Mr. President, I ask unanimous con-
sent that the text of the bill be printed
in the RECORD.

There being no objection, the text of
the bill was ordered to be printed in
the RECORD, as follows:

S. 1165

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Promoting
Health Care Purchasing Cooperatives Act”’.
SEC. 2. FINDINGS AND PURPOSE.

(a) FINDINGS.—Congress makes the fol-
lowing findings:

(1) Health care spending in the United
States has reached 16.2 percent of the Gross
Domestic Product of the United States, yet
over 46,000,000 people remain uninsured.

(2) After nearly a decade of manageable in-
creases in commercial insurance premiums,
many employers are now faced with consecu-
tive years of double digit premium increases.

(3) Purchasing cooperatives owned by par-
ticipating businesses are a proven method of
achieving the bargaining power necessary to
manage the cost and quality of employer-
sponsored health plans and other employee
benefits.

(4) The Employer Health Care Alliance Co-
operative has provided its members with
health care purchasing power through pro-
vider contracting, data collection, activities
to enhance quality improvements in the
health care community, and activities to
promote employee health care consumerism.

(5) According to the National Business Co-
alition on Health, there are nearly 60 em-
ployer-led coalitions across the United
States that collectively purchase health
care, proactively challenge high costs and
the inefficient delivery of health care, and
share information on quality. These coali-
tions represent more than 7,000 employers,
and approximately 25,000,000 employees and
their dependents.

(b) PURPOSE.—It is the purpose of this Act
to build off of successful local employer-led
health insurance initiatives by improving
the value of their employees’ health care.
SEC. 3. GRANTS TO SELF INSURED BUSINESSES

TO FORM HEALTH CARE COOPERA-
TIVES.

(a) AUTHORIZATION.—The Secretary of
Health and Human Services (in this Act re-
ferred to as the ‘‘Secretary’’), acting through
the Director of the Agency for Healthcare
Research and Quality, is authorized to award
grants to eligible groups that meet the cri-
teria described in subsection (d), for the de-
velopment of health care purchasing co-
operatives. Such grants may be used to pro-
vide support for the professional staff of such
cooperatives, and to obtain contracted serv-
ices for planning, development, and imple-
mentation activities for establishing such
health care purchasing cooperatives.

(b) ELIGIBLE GROUP DEFINED.—

(1) IN GENERAL.—In this section, the term
‘“‘eligible group’’ means a consortium of 2 or
more self-insured employers, including agri-
cultural producers, each of which are respon-
sible for their own health insurance risk pool
with respect to their employees.

(2) NO TRANSFER OF RISK.—Individual em-
ployers who are members of an eligible group
may not transfer insurance risk to such
group.

(c) APPLICATION.—To be eligible to receive
a grant under this section, an eligible group
shall submit to the Secretary an application
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at such time, in such manner, and accom-
panied by such information as the Secretary
may require.

(d) CRITERIA.—

(1) FEASIBILITY STUDY GRANTS.—

(A) IN GENERAL.—An eligible group may
submit an application under subsection (c)
for a grant to conduct a feasibility study
concerning the establishment of a health in-
surance purchasing cooperative. The Sec-
retary shall approve applications submitted
under the preceding sentence if the study
will consider the criteria described in para-
graph (2).

(B) REPORT.—After the completion of a fea-
sibility study under a grant under this sec-
tion, an eligible group shall submit to the
Secretary a report describing the results of
such study.

(2) GRANT CRITERIA.—The criteria described
in this paragraph include the following with
respect to the eligible group involved:

(A) The ability of the group to effectively
pool the health care purchasing power of em-
ployers.

(B) The ability of the group to provide data
to employers to enable such employers to
make data-based decisions regarding their
health plans.

(C) The ability of the group to drive qual-
ity improvement in the health care commu-
nity.

(D) The ability of the group to promote
health care consumerism through employee
education, self-care, and comparative pro-
vider performance information.

(E) The ability of the group to meet any
other criteria determined appropriate by the
Secretary.

(e) COOPERATIVE GRANTS.—After the sub-
mission of a report by an eligible group
under subsection (d)(1)(B), the Secretary
shall determine whether to award the group
a grant for the establishment of a coopera-
tive under subsection (a). In making a deter-
mination under the preceding sentence, the
Secretary shall consider the criteria de-
scribed in subsection (d)(2) with respect to
the group.

(f) COOPERATIVES.—

(1) IN GENERAL.—AnN eligible group awarded
a grant under subsection (a) shall establish
or expand a health insurance purchasing co-
operative that shall—

(A) be a nonprofit organization;

(B) be wholly owned, and democratically
governed by its member-employers;

(C) exist solely to serve the membership
base;

(D) be governed by a board of directors
that is democratically elected by the cooper-
ative membership using a 1-member, 1-vote
standard; and

(E) accept any new member in accordance
with specific criteria, including a limitation
on the number of members, determined by
the Secretary.

(2) AUTHORIZED COOPERATIVE ACTIVITIES.—A
cooperative established under paragraph (1)
shall—

(A) assist the members of the cooperative
in pooling their health care insurance pur-
chasing power;

(B) provide data to improve the ability of
the members of the cooperative to make
data-based decisions regarding their health
plans;

(C) conduct activities to enhance quality
improvement in the health care community;

(D) work to promote health care con-
sumerism through employee education, self-
care, and comparative provider performance
information; and

(E) conduct any other activities deter-
mined appropriate by the Secretary.

(g) REVIEW.—

(1) IN GENERAL.—Not later than 1 year after
the date on which grants are awarded under
this section, and every 2 years thereafter,
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the Secretary shall study the programs fund-
ed under the grants and submit to the appro-
priate committees of Congress a report on
the progress of such programs in improving
the access of employees to quality, afford-
able health insurance.

(2) SLIDING SCALE FUNDING.—The Secretary
shall use the information included in the re-
port submitted under paragraph (1) to estab-
lish a schedule for scaling back payments
under this section with the goal of ensuring
that programs funded with grants under this
section are self sufficient within 10 years.
SEC. 4. GRANTS TO SMALL BUSINESSES TO FORM

HEALTH CARE COOPERATIVES.

The Secretary shall carry out a grant pro-
gram that is identical to the grant program
provided for in section 3, except that an eli-
gible group for purposes of a grant under this
section shall be a consortium of 2 or more
employers, including agricultural producers,
each of which—

(1) have 99 employees or less; and

(2) are purchasers of health insurance (are
not self-insured) for their employees.

SEC. 5. AUTHORIZATION OF APPROPRIATIONS.

From the administrative funds provided to
the Secretary for each fiscal year, the Sec-
retary may use not to exceed a total of
$60,000,000 for fiscal years 2009 through 2018
to carry out this Act.

————

SUBMITTED RESOLUTIONS

SENATE RESOLUTION 164—AMEND-
ING SENATE RESOLUTION 400,
94TH CONGRESS, AND SENATE
RESOLUTION 445, 108TH CON-
GRESS, TO IMPROVE CONGRES-
SIONAL OVERSIGHT OF THE IN-
TELLIGENCE ACTIVITIES OF THE
UNITED STATES, TO PROVIDE A
STRONG, STABLE, AND CAPABLE
CONGRESSIONAL COMMITTEE
STRUCTURE TO PROVIDE THE
INTELLIGENCE COMMUNITY AP-
PROPRIATE OVERSIGHT, SUP-
PORT, AND LEADERSHIP, AND
TO IMPLEMENT A KEY REC-
OMMENDATION OF THE NA-
TIONAL COMMISSION ON TER-
RORIST ATTACKS UPON THE
UNITED STATES

Mr. FEINGOLD (for himself, Mr.
BURR, Mr. BAYH, Ms. SNOWE, and Mr.
MCcCAIN) submitted the following reso-
lution; which was referred to the Com-
mittee on Rules and Administration:

S. REs. 164

Whereas the National Commission on Ter-
rorist Attacks Upon the United States (here-
inafter referred to as the ‘“9/11 Commission’’)
conducted a lengthy review of the facts and
circumstances relating to the terrorist at-
tacks of September 11, 2001, including those
relating to the intelligence community, law
enforcement agencies, and the role of con-
gressional oversight and resource allocation;

Whereas in its final report, the 9/11 Com-
mission found that congressional oversight
of the intelligence activities of the United
States is dysfunctional;

Whereas in its final report, the 9/11 Com-
mission further found that under the rules of
the Senate and the House of Representatives
in effect at the time the report was com-
pleted, the committees of Congress charged
with oversight of the intelligence activities
lacked the power, influence, and sustained
capability to meet the daunting challenges
faced by the intelligence community of the
United States;

Whereas in its final report, the 9/11 Com-
mission further found that as long as such
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oversight is governed by such rules of the
Senate and the House of Representatives, the
people of the United States will not get the
security they want and need;

Whereas in its final report, the 9/11 Com-
mission further found that a strong, stable,
and capable congressional committee struc-
ture is needed to give the intelligence com-
munity of the United States appropriate
oversight, support, and leadership;

Whereas in its final report, the 9/11 Com-
mission further found that the reforms rec-
ommended by the 9/11 Commission in its
final report will not succeed if congressional
oversight of the intelligence community in
the United States is not changed;

Whereas in its final report, the 9/11 Com-
mission recommended structural changes to
Congress to improve the oversight of intel-
ligence activities;

Whereas in its final report, the 9/11 Com-
mission further recommended that the au-
thorizing authorities and appropriating au-
thorities with respect to intelligence activi-
ties in each house of Congress be combined
into a single committee in each house of
Congress;

Whereas Congress has enacted some of the
recommendations made by the 9/11 Commis-
sion and is considering implementing addi-
tional recommendations of the 9/11 Commis-
sion; and

Whereas the Senate adopted Senate Reso-
lution 445 in the 108th Congress to address
some of the intelligence oversight rec-
ommendations of the 9/11 Commission by
abolishing term limits for the members of
the Select Committee on Intelligence, clari-
fying jurisdiction for intelligence-related
nominations, and streamlining procedures
for the referral of intelligence-related legis-
lation, but other aspects of the 9/11 Commis-
sion recommendations regarding intelligence
oversight have not been implemented: Now,
therefore, be it

Resolved,
SECTION 1. PURPOSES.

The purposes of this resolution are—

(1) to improve congressional oversight of
the intelligence activities of the United
States;

(2) to provide a strong, stable, and capable
congressional committee structure to pro-
vide the intelligence community appropriate
oversight, support, and leadership;

(3) to implement a key recommendation of
the National Commission on Terrorist At-
tacks Upon the United States (the ‘‘9/11 Com-
mission”’) that structural changes be made
to Congress to improve the oversight of in-
telligence activities; and

(4) to provide vigilant legislative oversight
over the intelligence activities of the United
States to ensure that such activities are in
conformity with the Constitution and laws
of the United States.

SEC. 2. INTELLIGENCE OVERSIGHT.

(a) AUTHORITY OF THE SELECT COMMITTEE
ON INTELLIGENCE.—Paragraph (5) of section
3(a) of Senate Resolution 400, agreed to May
19, 1976 (94th Congress), is amended in that
matter preceding subparagraph (A) by strik-
ing the comma following ‘‘authorizations for
appropriations’” and inserting ‘‘and appro-
priations,”’.

(b) ABOLISHMENT OF THE SUBCOMMITTEE ON
INTELLIGENCE.—Senate Resolution 445,
agreed to October 9, 2004, (108th Congress), is
amended by striking section 402.

Mr. FEINGOLD. Mr. President, I am
introducing today, along with Senators
BURR, BAYH, SNOWE and MCCAIN, a res-
olution that will implement a key rec-
ommendation of the 9/11 Commission—
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the granting of appropriations author-
ity to the Senate Intelligence Com-
mittee. This effort to reform and im-
prove congressional oversight has a
long bipartisan history. It began as an
amendment offered by Senator McCAIN
to the 2004 reorganizing resolution that
accompanied the intelligence reform
bill. And, in the last Congress, this res-
olution was introduced by Senator
BURR. It should also be noted that it
has the same bipartisan set of cospon-
sors as it did last year, despite the
change of administration. This under-
scores the principle that effective con-
gressional oversight is neither a par-
tisan nor political issue and that it has
nothing to do with who the President
is. It is about ensuring that the Intel-
ligence Community is keeping America
safe, complying with the Constitution
and laws of our country, and using tax-
payer dollars in an appropriate man-
ner.

Next month will mark the 5th anni-
versary of the release of the 9/11 Com-
mission’s report. The country is by now
familiar with the many recommenda-
tions of the Commission that have been
implemented, including the establish-
ment of the DNI and the National
Counterterrorism Center. Yet, the
Commission stressed that, ‘“‘Of all our
recommendations, strengthening con-
gressional oversight may be among the
most difficult and important.”

In November 2007, L.ee Hamilton, the
former Vice Chairman of the Commis-
sion testified to the Senate Intel-
ligence Committee on behalf of himself
and former Chairman Tom Kean and
again emphasized what needs to be
done. He testified that:

The single most important step to
strengthen the power of the intelligence
committees is to give them the power of the
purse. Without it, they will be marginalized.
The intelligence community will not ignore
you, but they will work around you. In a
crunch, they will go to the Appropriations
Committee. Within the Congress, the two
bodies with the jurisdiction, time and exper-
tise to carry out a careful review of the
budget and activities of the Intelligence
Community are the Senate and House intel-
ligence committees. Yet all of us have to live
by the Gold Rule: That is, he who controls
the Gold makes the Rules.

The testimony of the former Chair-
man and Vice Chairman highlighted
three practical examples of why this
particular reform is so critical. First, if
and when the U.S. goes to war, the de-
cision will ride largely on intel-
ligence—and oversight is critical to en-
suring that the intelligence commu-
nity gets it right. Second, oversight is
necessary to safeguard the privacy and
civil liberties of Americans in an age of
enhanced collection capabilities and
data mining. Third, the success of in-
telligence reform requires sustained
congressional oversight.

Vigorous, effective, independent con-
gressional oversight is fundamental to
the checks and balances of our con-
stitutional system. In recent years, we
have seen outright contempt for this
oversight, particularly as the previous
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administration sought to hide the
CIA’s detention and interrogation and
the NSA’s warrantless wiretapping pro-
grams from Congress. But the inau-
guration of a new president has not re-
moved all impediments to effective
oversight, nor is it a guarantee that se-
rious abuses won’t occur in the future.
That is why the implementation of this
reform is just as important as ever and
why this resolution has bipartisan sup-
port.

In the end, this reform is not just
about our constitutional system, as
important as that is. It is about how
best to protect the American people.
As Lee Hamilton testified, ‘‘the strong
point simply is that the Senate of the
U.S. and the House of the U.S. is not
doing its job. And because you are not
doing the job, the country is not as
safe as it ought to be, because one of
my premises is that robust oversight is
necessary for a stronger intelligence
community.”

The implementation of this reform is
long overdue. It has been more than
seven and a half years since the at-
tacks of 9/11, almost byears since the 9/
11 Commission made this recommenda-
tion, and a year and a half since the
Senate Intelligence Committee heard
directly from former Chairman Ham-
ilton and former Vice Chairman Kean.
There should be no more excuses, or
delays.

———

SENATE RESOLUTION 165—T0O EN-
COURAGE RECOGNITION OF 2009
AS THE “YEAR OF THE MILI-
TARY FAMILY”

Mr. LEVIN (for himself, Mr. McCAIN,
Mr. NELSON of Nebraska, and Mr.
GRAHAM) submitted the following reso-
lution; which was considered and
agreed to:

S. REs. 165

Whereas there are more than 1.8 million
family members of regular component mem-
bers of the Armed Forces and an additional
1.1 million family members of reserve com-
ponent members;

Whereas slightly more than half of all
members of the regular and reserve compo-
nents are married, and just over 40 percent of
military spouses are 30 years or younger and
60 percent of military spouses are under 36
years of age;

Whereas there are nearly 1.2 million chil-
dren between the ages of birth and 23 years
who are dependents of regular component
members, and there are over 713,000 children
between such ages who are dependents of re-
serve component members;

Whereas the largest group of minor chil-
dren of regular component members consist
of children between the ages of birth and 5
years, while the largest group of minor chil-
dren of reserve component members consist
of children between the ages of 6 and 14
years;

Whereas the needs, resources, and chal-
lenges confronting a military family, par-
ticularly when a member of the family has
been deployed, vastly differ between younger
age children and children who are older;

Whereas the United States recognizes that
military families are also serving their coun-
try, and the United States must ensure that
all the needs of military dependent children
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are being met, for children of members of
both the regular and reserve components;

Whereas military families often face
unique challenges and difficulties that are
inherent to military life, including long sep-
arations from loved ones, the repetitive de-
mands of frequent deployments, and frequent
uprooting of community ties resulting from
moves to bases across the country and over-
seas;

Whereas thousands of military family
members have taken on volunteer respon-
sibilities to assist units and members of the
Armed Forces who have been deployed by
supporting family readiness groups, helping
military spouses meet the demands of a sin-
gle parent during a deployment, or providing
a shoulder to cry on or the comfort of under-
standing;

Whereas military families provide mem-
bers of the Armed Forces with the strength
and emotional support that is needed from
the home front for members preparing to de-
ploy, who are deployed, or who are returning
from deployment;

Whereas some military families have given
the ultimate sacrifice in the loss of a prin-
cipal family member in defense of the United
States; and

Whereas 2009 would be an appropriate year
to designate as the ‘“Year of the Military
Family’’: Now, therefore be it

Resolved by the Senate, That the Senate—

(1) expresses its deepest appreciation to the
families of members of the Armed Forces
who serve, or have served, in defense of the
United States;

(2) recognizes the contributions that mili-
tary families make, and encourages the peo-
ple of the United States to share their appre-
ciation for the sacrifices military families
give on behalf of the United States; and

(3) encourages the people of the United
States and the Department of Defense to ob-
serve the ‘“Year of Military Family” with ap-
propriate ceremonies and activities.

——————

SENATE RESOLUTION 166—TO AU-
THORIZE THE PRINTING OF A
COLLECTION OF THE RULES OF
THE COMMITTEES OF THE SEN-
ATE

Mr. SCHUMER submitted the fol-
lowing resolution; which was consid-
ered and agreed to:

S. RES. 166

Resolved, That a collection of the rules of
the committees of the Senate, together with
related materials, be printed as a Senate
document, and that there be printed 300 addi-
tional copies of such document for the use of
the Committee on Rules and Administration.

AMENDMENTS SUBMITTED AND
PROPOSED

SA 1225. Mr. COBURN submitted an
amendment intended to be proposed by him
to the bill H.R. 1256, to protect the public
health by providing the Food and Drug Ad-
ministration with certain authority to regu-
late tobacco products, to amend title 5,
United States Code, to make certain modi-
fications in the Thrift Savings Plan, the
Civil Service Retirement System, and the
Federal Employees’ Retirement System, and
for other purposes; which was ordered to lie
on the table.

SA 1226. Mr. COBURN submitted an amend-
ment intended to be proposed by him to the
bill H.R. 1256, supra; which was ordered to lie
on the table.

SA 1227. Mr. COBURN submitted an
amendment intended to be proposed by him
to the bill H.R. 12566, supra; which was or-
dered to lie on the table.
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SA 1228. Mr. HATCH submitted an amend-
ment intended to be proposed by him to the
bill H.R. 1256, supra; which was ordered to lie
on the table.

SA 1229. Mr. DORGAN (for himself, Ms.
SNOWE, Mr. McCAIN, Ms. STABENOW, Mr.
SANDERS, and Ms. KLOBUCHAR) submitted an
amendment intended to be proposed by him
to the bill H.R. 1256, supra; which was or-
dered to lie on the table.

———

TEXT OF AMENDMENTS

SA 1225. Mr. COBURN submitted an
amendment intended to be proposed by
him to the bill H.R. 1256, to protect the
public health by providing the Food
and Drug Administration with certain
authority to regulate tobacco products,
to amend title 5, United States Code,
to make certain modifications in the
Thrift Savings Plan, the Civil Service
Retirement System, and the Federal
Employees’ Retirement System, and
for other purposes; which was ordered
to lie on the table; as follows:

At the appropriate place insert the fol-
lowing:

SEC. . MARIJUANA.

(a) IN GENERAL.—The Secretary of Health
and Human Services shall—

(1) require that if a State permits the use
of marijuana without adhering to the estab-
lished legal processes associated with the
Federal Food, Drug, and Cosmetic Act, the
State-permitted marijuana shall be subject
to the full regulatory requirements of the
Food and Drug Administration, including a
risk evaluation and mitigation strategy and
all other requirements and penalties of the
Federal Food, Drug, and Cosmetic Act (21
U.S.C. 301 et seq.) regarding safe and effec-
tive reviews, approval, sale, marketing, and
use of pharmaceuticals; and

(2) require that any State-permitted mari-
juana likely to be offered to, or purchased
by, consumers as marijuana intended to be
consumed as a cigarette will be subject to
section 900 of the Federal Food Drug and
Cosmetic Act (as amended by section 101).

(b) MODIFICATION OF STATE LAWS.—

(1) IN GENERAL.—Section 1926 of the Public
Health Service Act (42 U.S.C. 300x-26) is
amended—

(A) in the section heading, by inserting
“AND MARIJUANA" after “TOBACCO’’;

(B) in subsection (a)(1), by inserting ‘‘or
marijuana’ after ‘‘tobacco’’; and

(C) in subsection (b)—

(i) in paragraph (1), by inserting
marijuana’ after ‘‘tobacco’’; and

(ii) in paragraph (2)(B)(ii), by inserting
“and marijuana’ after ‘‘tobacco’’.

(2) EFFECTIVE DATE.—The amendments
made by paragraph (1) shall apply with re-
spect to State laws beginning in fiscal year
2010, except that in the case of a State whose
legislature does not convene a regular ses-
sion in fiscal year 2009, such amendments
shall apply beginning in fiscal year 2011.

SA 1226. Mr. COBURN submitted an
amendment intended to be proposed by
him to the bill H.R. 1256, to protect the
public health by providing the Food
and Drug Administration with certain
authority to regulate tobacco products,
to amend title 5, United States Code,
to make certain modifications in the
Thrift Savings Plan, the Civil Service
Retirement System, and the Federal
Employees’ Retirement System, and
for other purposes; which was ordered
to lie on the table; as follows:

“and
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At the appropriate place in division A in-
sert the following:

SEC. . INDEPENDENT STUDY OF FEDERAL TO-
BACCO REGULATORY ACTIVITIES
EFFECTIVENESS.

(a) IN GENERAL.—Not later than 12 months
after the date of enactment of this Act, the
Comptroller General of the United States
shall—

(1) develop performance measures for the
Food and Drug Administration’s regulatory
activities with respect to tobacco; and

(2) recommend program evaluations that
should be conducted for programs and activi-
ties related to tobacco regulation that are
administered by the Food and Drug Adminis-
tration.

(b) CONTENTS.—The performance measures
developed under subsection (a) shall—

(1) to the maximum extent practicable
draw on research-based, quantitative data;

(2) take into account program and activity
purpose and design;

(3) include criteria to evaluate the cost ef-
fectiveness of programs and activities con-
ducted by the Food and Drug Administration
related to tobacco;

(4) include criteria to evaluate the admin-
istration and management of programs and
activities conducted by the Food and Drug
Administration related to tobacco;

(5) include criteria to evaluate harm-reduc-
tion strategies approved by the Food and
Drug Administration;

(6) include criteria to evaluate whether
consumers are better informed relating to
health and dependency effects or safety of
tobacco;

(7) include criteria to evaluate if the Food
and Drug Administration’s programs make
tobacco less accessible to minors; and

(8) include criteria to evaluate whether the
Food and Drug Administration’s programs
have encouraged smoking cessation and re-
duced tobacco-related disease

(c) REPORT.—Not later than 2 years after
the development of the performance meas-
ures under subsection (a), and every 5 years
thereafter, the Comptroller General of the
United States shall prepare and submit to
the Committee on Health, Education, Labor,
and Pensions of the Senate and the Com-
mittee on Energy and Commerce of the
House of Representatives, a report con-
taining an assessment of each such program
and activity with respect to the performance
measures and program evaluations developed
under subsection (a).

SA 1227. Mr. COBURN submitted an
amendment intended to be proposed by
him to the bill H.R. 1256, to protect the
public health by providing the Food
and Drug Administration with certain
authority to regulate tobacco products,
to amend title 5, United States Code,
to make certain modifications in the
Thrift Savings Plan, the Civil Service
Retirement System, and the Federal
Employees’ Retirement System, and
for other purposes; which was ordered
to lie on the table; as follows:

Beginning in section 102(a) of division A,
strike paragraph (5) and all that follows
through section 103(g) of such division and
insert the following:

(5) ENFORCEMENT.—

(A) IN GENERAL.—The Secretary of Health
and Human Services shall ensure that the
provisions of this Act, the amendments made
by this Act, and the implementing regula-
tions (including such provisions, amend-
ments, and regulations relating to the retail
sale of tobacco products) are enforced with
respect to the United States.

(B) INDIAN TRIBES.—The Secretary of
Health and Human Services shall ensure that
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the provisions of this Act, the amendments
made by this Act, and the implementing reg-
ulations (including such provisions, amend-
ments, and regulations relating to the retail
sale of tobacco products) apply to, and are
enforced with respect to, Indian tribes.

(6) QUALIFIED ADULT-ONLY FACILITY.—A
qualified adult-only facility (as such term is
defined in section 897.16(d) of the final rule
published under paragraph (1)) that is also a
retailer and that commits a violation as a
retailer shall not be subject to the limita-
tions in section 103(q) and shall be subject to
penalties applicable to a qualified adult-only
facility.

(7) CONGRESSIONAL REVIEW PROVISIONS.—
Section 801 of title 5, United States Code,
shall not apply to the final rule published
under paragraph (1).

(b) LIMITATION ON ADVISORY OPINIONS.—AS
of the date of enactment of this Act, the fol-
lowing documents issued by the Food and
Drug Administration shall not constitute ad-
visory opinions under section 10.85(d)(1) of
title 21, Code of Federal Regulations, except
as they apply to tobacco products, and shall
not be cited by the Secretary of Health and
Human Services or the Food and Drug Ad-
ministration as binding precedent:

(1) The preamble to the proposed rule in
the document titled ‘‘Regulations Restrict-
ing the Sale and Distribution of Cigarettes
and Smokeless Tobacco Products to Protect
Children and Adolescents’” (60 Fed. Reg.
41314-41372 (August 11, 1995)).

(2) The document titled ‘‘Nicotine in Ciga-
rettes and Smokeless Tobacco Products is a
Drug and These Products Are Nicotine Deliv-
ery Devices Under the Federal Food, Drug,
and Cosmetic Act” (60 Fed. Reg. 41453-41787
(August 11, 1995)).

(3) The preamble to the final rule in the
document titled ‘‘Regulations Restricting
the Sale and Distribution of Cigarettes and
Smokeless Tobacco to Protect Children and
Adolescents” (61 Fed. Reg. 44396-44615 (Au-
gust 28, 1996)).

(4) The document titled ‘‘Nicotine in Ciga-
rettes and Smokeless Tobacco is a Drug and
These Products are Nicotine Delivery De-
vices Under the Federal Food, Drug, and Cos-
metic Act; Jurisdictional Determination” (61
Fed. Reg. 44619-45318 (August 28, 1996)).

SEC. 103. CONFORMING AND OTHER AMEND-
MENTS TO GENERAL PROVISIONS.

(a) AMENDMENT OF FEDERAL F00D, DRUG,
AND COSMETIC ACT.—Except as otherwise ex-
pressly provided, whenever in this section an
amendment is expressed in terms of an
amendment to, or repeal of, a section or
other provision, the reference is to a section
or other provision of the Federal Food, Drug,
and Cosmetic Act (21 U.S.C. 301 et seq.).

(b) SECTION 301.—Section 301 (21 U.S.C. 331)
is amended—

(1) in subsection (a), by inserting ‘‘tobacco
product,”” after ‘‘device,’’;

(2) in subsection (b), by inserting ‘‘tobacco
product,’”’ after ‘‘device,’’;

(3) in subsection (c¢), by inserting ‘‘tobacco
product,” after ‘‘device,”’;

(4) in subsection (e)—

(A) by striking the period after ‘572(i)”’;
and

(B) by striking ‘“‘or 761 or the refusal to
permit access to’’ and inserting ‘761, 909, or
920 or the refusal to permit access to’’;

(5) in subsection (g), by inserting ‘‘tobacco
product,” after ‘‘device,’’;

(6) in subsection (h), by inserting ‘‘tobacco
product,”’ after ‘‘device,’’;

(7) in subsection (j)—

(A) by striking the period after ‘‘573”’; and

(B) by striking ‘708, or 721"’ and inserting
<708, 721, 904, 905, 906, 907, 908, 909, or 920(b)’’;

(8) in subsection (k), by inserting ‘‘tobacco
product,’”’ after ‘‘device,’’;
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(9) by striking subsection (p) and inserting
the following:

‘“(p) The failure to register in accordance
with section 510 or 905, the failure to provide
any information required by section 510(j),
510(k), 905(i), or 905(j), or the failure to pro-
vide a notice required by section 510(j)(2) or
905(1)(3).”";

(10) by striking subsection (q)(1) and in-
serting the following:

““(a)(1) The failure or refusal—

‘““(A) to comply with any requirement pre-
scribed under section 518, 520(g), 903(b), 907,
908, or 915;

‘“(B) to furnish any notification or other
material or information required by or under
section 519, 520(g), 904, 909, or 920; or

“(C) to comply with a requirement under
section 522 or 913.”’;

(11) in subsection (q)(2), by striking ‘‘de-
vice,” and inserting ‘‘device or tobacco prod-
uct,”’;

(12) in subsection (r), by inserting ‘‘or to-
bacco product’ after the term ‘‘device’ each
time that such term appears; and

(13) by adding at the end the following:

‘‘(00) The sale of tobacco products in viola-
tion of a no-tobacco-sale order issued under
section 303(f).

‘“‘(pp) The introduction or delivery for in-
troduction into interstate commerce of a to-
bacco product in violation of section 911.

‘“(qq)(1) Forging, counterfeiting, simu-
lating, or falsely representing, or without
proper authority using any mark, stamp (in-
cluding tax stamp), tag, label, or other iden-
tification device upon any tobacco product
or container or labeling thereof so as to
render such tobacco product a counterfeit to-
bacco product.

‘(2) Making, selling, disposing of, or keep-
ing in possession, control, or custody, or con-
cealing any punch, die, plate, stone, or other
item that is designed to print, imprint, or re-
produce the trademark, trade name, or other
identifying mark, imprint, or device of an-
other or any likeness of any of the foregoing
upon any tobacco product or container or la-
beling thereof so as to render such tobacco
product a counterfeit tobacco product.

‘“(3) The doing of any act that causes a to-
bacco product to be a counterfeit tobacco
product, or the sale or dispensing, or the
holding for sale or dispensing, of a counter-
feit tobacco product.

‘“(rr) The charitable distribution of tobacco
products.

‘‘(ss) The failure of a manufacturer or dis-
tributor to notify the Attorney General and
the Secretary of the Treasury of their
knowledge of tobacco products used in illicit
trade.

“(tt) Making any express or implied state-
ment or representation directed to con-
sumers with respect to a tobacco product, in
a label or labeling or through the media or
advertising, that either conveys, or misleads
or would mislead consumers into believing,
that—

‘(1) the product is approved by the Food
and Drug Administration;

‘“(2) the Food and Drug Administration
deems the product to be safe for use by con-
sumers;

‘“(3) the product is endorsed by the Food
and Drug Administration for use by con-
sumers; or

‘“(4) the product is safe or less harmful by
virtue of—

““(A) its regulation or inspection by the
Food and Drug Administration; or

‘“(B) its compliance with regulatory re-
quirements set by the Food and Drug Admin-
istration;
including any such statement or representa-
tion rendering the product misbranded under
section 903.”".
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(c) SECTION 303.—Section 303(f) (21 U.S.C.
333(f)) is amended—

(1) in paragraph (1)(A), by inserting ‘‘or to-
bacco products’ after the term ‘‘devices’”
each place such term appears;

(2) in paragraph (5)—

(A) in subparagraph (A)—

(i) by striking ‘“‘assessed’ the first time it
appears and inserting ‘‘assessed, or a no-to-
bacco-sale order may be imposed,’’; and

(ii) by striking ‘“‘penalty’ the second time
it appears and inserting ‘‘penalty, or upon
whom a no-tobacco-sale order is to be im-
posed,’’;

(B) in subparagraph (B)—

(i) by inserting after ‘‘penalty,” the fol-
lowing: ‘‘or the period to be covered by a no-
tobacco-sale order,”; and

(ii) by adding at the end the following: ‘A
no-tobacco-sale order permanently prohib-
iting an individual retail outlet from selling
tobacco products shall include provisions
that allow the outlet, after a specified period
of time, to request that the Secretary com-
promise, modify, or terminate the order.”’;
and

(C) by adding at the end the following:

‘(D) The Secretary may compromise, mod-
ify, or terminate, with or without condi-
tions, any no-tobacco-sale order.’’;

(3) in paragraph (6)—

(A) by inserting ‘‘or the imposition of a no-
tobacco-sale order’’ after the term ‘‘penalty’’
each place such term appears; and

(B) by striking ‘‘issued.” and inserting
“‘issued, or on which the no-tobacco-sale
order was imposed, as the case may be.”’; and

(4) by adding at the end the following:

‘(8) If the Secretary finds that a person
has committed repeated violations of restric-
tions promulgated under section 906(d) at a
particular retail outlet then the Secretary
may impose a no-tobacco-sale order on that
person prohibiting the sale of tobacco prod-
ucts in that outlet. A no-tobacco-sale order
may be imposed with a civil penalty under
paragraph (1). Prior to the entry of a no-sale
order under this paragraph, a person shall be
entitled to a hearing pursuant to the proce-
dures established through regulations of the
Food and Drug Administration for assessing
civil money penalties, including at a retail-
er’s request a hearing by telephone, or at the
nearest regional or field office of the Food
and Drug Administration, or at a Federal,
State, or county facility within 100 miles
from the location of the retail outlet, if such
a facility is available.”.

(d) SECTION 304.—Section 304 (21 U.S.C. 334)
is amended—

(1) in subsection (a)(2)—

(A) by striking ‘“‘and’’ before ‘“(D)’’; and

(B) by striking ‘‘device.” and inserting the
following: ‘‘device, and (E) Any adulterated
or misbranded tobacco product.’’;

(2) in subsection (d)(1), by inserting ‘‘to-
bacco product,” after ‘‘device,’’;

(3) in subsection (g)(1), by inserting ‘‘or to-
bacco product’ after the term ‘‘device’ each
place such term appears; and

(4) in subsection (g2)(2)(A), by inserting ‘‘or
tobacco product” after ‘‘device’’.

(e) SECTION 505.—Section 505(n)(2) (21 U.S.C.
356(n)(2)) is amended by striking ‘‘section
904"’ and inserting ‘‘section 1004”.

(f) SEcTION 523.—Section 523(b)(2)(D) (21
U.S.C. 360m(b)(2)(D)) is amended by striking
“‘section 903(g)” and inserting ‘‘section
1003(g)’".

(g) SECTION 702.—Section 702(a)(1) (U.S.C.
372(a)(1)) is amended—

(1) by striking ‘‘(a)1)”
“(@)(1)(A)’; and

(2) by adding at the end the following:

‘(B) For a tobacco product, to the extent
feasible, the Secretary shall contract with
the States in accordance with this paragraph
to carry out inspections of retailers within
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that State in connection with the enforce-
ment of this Act.”.

SA 1228. Mr. HATCH submitted an
amendment intended to be proposed by
him to the bill H.R. 1256, to protect the
public health by providing the Food
and Drug Administration with certain
authority to regulate tobacco products,
to amend title 5, United States Code,
to make certain modifications in the
Thrift Savings Plan, the Civil Service
Retirement System, and the Federal
Employees’ Retirement System, and
for other purposes; which was ordered
to lie on the table; as follows:

At the appropriate place, insert the fol-
lowing:

SEC. . STUDY CONCERNING THE IMPACT ON
PUBLIC HEALTH PROGRAMS.

The Comptroller General of the United
States shall conduct a study of the impact
that this Act (and the amendments made by
this Act) may have on Federal public health
programs (including the State Children’s
Health Insurance Program under title XXI of
the Social Security Act). Not later than 1
year after the date of enactment of this Act,
the Comptroller General shall submit to
Congress, a report on the findings made in
study conducted under this section.

SA 1229. Mr. DORGAN (for himself,
Ms. SNOWE, Mr. McCAIN, Ms.
STABENOW, Mr. SANDERS, and Ms.
KLOBUCHAR) submitted an amendment
intended to be proposed by him to the
bill H.R. 12566, to protect the public
health by providing the Food and Drug
Administration with certain authority
to regulate tobacco products, to amend
title 5, United States Code, to make
certain modifications in the Thrift
Savings Plan, the Civil Service Retire-
ment System, and the Federal Employ-
ees’ Retirement System, and for other
purposes; which was ordered to lie on
the table; as follows:

At the appropriate place, insert the fol-
lowing:

DIVISION  —IMPORTATION OF
PRESCRIPTION DRUGS
SEC. 1. SHORT TITLE.

This division may be cited as the ‘‘Phar-
maceutical Market Access and Drug Safety
Act of 2009”.

SEC. 2. FINDINGS.

Congress finds that—

(1) Americans unjustly pay up to 5 times
more to fill their prescriptions than con-
sumers in other countries;

(2) the United States is the largest market
for pharmaceuticals in the world, yet Amer-
ican consumers pay the highest prices for
brand pharmaceuticals in the world;

(3) a prescription drug is neither safe nor
effective to an individual who cannot afford
it;

(4) allowing and structuring the importa-
tion of prescription drugs to ensure access to
safe and affordable drugs approved by the
Food and Drug Administration will provide a
level of safety to American consumers that
they do not currently enjoy;

(5) American spend more than
$200,000,000,000 on prescription drugs every
year;

(6) the Congressional Budget Office has
found that the cost of prescription drugs are
between 35 to 55 percent less in other highly-
developed countries than in the United
States; and

(7) promoting competitive market pricing
would both contribute to health care savings
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and allow greater access to therapy, improv-

ing health and saving lives.

SEC. 3. REPEAL OF CERTAIN SECTION REGARD-
ING IMPORTATION OF PRESCRIP-
TION DRUGS.

Chapter VIII of the Federal Food, Drug,
and Cosmetic Act (21 U.S.C. 381 et seq.) is
amended by striking section 804.

SEC. 4. IMPORTATION OF PRESCRIPTION DRUGS;
WAIVER OF CERTAIN IMPORT RE-
STRICTIONS.

(a) IN GENERAL.—Chapter VIII of the Fed-
eral Food, Drug, and Cosmetic Act (21 U.S.C.
381 et seq.), as amended by section 3, is fur-
ther amended by inserting after section 803
the following:

“SEC. 804. COMMERCIAL AND PERSONAL IMPOR-
TATION OF PRESCRIPTION DRUGS.

“(a) IMPORTATION OF PRESCRIPTION
DRUGS.—

‘(1) IN GENERAL.—In the case of qualifying
drugs imported or offered for import into the
United States from registered exporters or
by registered importers—

“‘(A) the limitation on importation that is
established in section 801(d)(1) is waived; and

‘“(B) the standards referred to in section
801(a) regarding admission of the drugs are
subject to subsection (g) of this section (in-
cluding with respect to qualifying drugs to
which section 801(d)(1) does not apply).

‘(2) IMPORTERS.—A qualifying drug may
not be imported under paragraph (1) unless—

‘“(A) the drug is imported by a pharmacy,
group of pharmacies, or a wholesaler that is
a registered importer; or

‘(B) the drug is imported by an individual
for personal use or for the use of a family
member of the individual (not for resale)
from a registered exporter.

“(3) RULE OF CONSTRUCTION.—This section
shall apply only with respect to a drug that
is imported or offered for import into the
United States—

““(A) by a registered importer; or

“(B) from a registered exporter to an indi-
vidual.

‘“(4) DEFINITIONS.—

“‘(A) REGISTERED EXPORTER; REGISTERED IM-
PORTER.—For purposes of this section:

‘(i) The term ‘registered exporter’ means
an exporter for which a registration under
subsection (b) has been approved and is in ef-
fect.

‘‘(ii) The term ‘registered importer’ means
a pharmacy, group of pharmacies, or a
wholesaler for which a registration under
subsection (b) has been approved and is in ef-
fect.

‘“(iii) The term ‘registration condition’
means a condition that must exist for a reg-
istration under subsection (b) to be ap-
proved.

‘(B) QUALIFYING DRUG.—For purposes of
this section, the term ‘qualifying drug’
means a drug for which there is a cor-
responding U.S. label drug.

‘(C) U.S. LABEL DRUG.—For purposes of
this section, the term ‘U.S. label drug’
means a prescription drug that—

‘(i) with respect to a qualifying drug, has
the same active ingredient or ingredients,
route of administration, dosage form, and
strength as the qualifying drug;

‘‘(ii) with respect to the qualifying drug, is
manufactured by or for the person that man-
ufactures the qualifying drug;

‘‘(iii) is approved under section 505(c); and

“(iv) is not—

‘“(I) a controlled substance, as defined in
section 102 of the Controlled Substances Act
(21 U.S.C. 802);

““(IT) a biological product, as defined in sec-
tion 351 of the Public Health Service Act (42
U.S.C. 262), including—

‘‘(aa) a therapeutic DNA plasmid product;

‘“‘(bb) a therapeutic synthetic peptide prod-
uct;
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‘“(cc) a monoclonal antibody product for in
vivo use; and

‘“(dd) a therapeutic recombinant DNA-de-
rived product;

“(III) an infused drug, including a peri-
toneal dialysis solution;

‘“(IV) an injected drug;

(V) a drug that is inhaled during surgery;

‘“(VI) a drug that is the listed drug referred
to in 2 or more abbreviated new drug applica-
tions under which the drug is commercially
marketed; or

‘(VII) a sterile opthlamic drug intended
for topical use on or in the eye.

‘(D) OTHER DEFINITIONS.—For purposes of
this section:

‘“(i)(I) The term ‘exporter’ means a person
that is in the business of exporting a drug to
individuals in the United States from Canada
or from a permitted country designated by
the Secretary under subclause (II), or that,
pursuant to submitting a registration under
subsection (b), seeks to be in such business.

‘“(II) The Secretary shall designate a per-
mitted country under subparagraph (E)
(other than Canada) as a country from which
an exporter may export a drug to individuals
in the United States if the Secretary deter-
mines that—

‘‘(aa) the country has statutory or regu-
latory standards that are equivalent to the
standards in the United States and Canada
with respect to—

‘“(AA) the training of pharmacists;

‘(BB) the practice of pharmacy; and

‘“(CC) the protection of the privacy of per-
sonal medical information; and

‘“(bb) the importation of drugs to individ-
uals in the United States from the country
will not adversely affect public health.

‘“(ii) The term ‘importer’ means a phar-
macy, a group of pharmacies, or a wholesaler
that is in the business of importing a drug
into the United States or that, pursuant to
submitting a registration under subsection
(b), seeks to be in such business.

‘“(iii) The term °‘pharmacist’ means a per-
son licensed by a State to practice phar-
macy, including the dispensing and selling of
prescription drugs.

‘(iv) The term ‘pharmacy’ means a person
that—

‘“(I) is licensed by a State to engage in the
business of selling prescription drugs at re-
tail; and

‘“(IT) employs 1 or more pharmacists.

‘“(v) The term ‘prescription drug’ means a
drug that is described in section 503(b)(1).

‘“(vi) The term ‘wholesaler’—

‘“(I) means a person licensed as a whole-
saler or distributor of prescription drugs in
the United States under section 503(e)(2)(A);
and

‘“(IT) does not include a person authorized
to import drugs under section 801(d)(1).

‘“(E) PERMITTED COUNTRY.—The term ‘per-
mitted country’ means—

‘(i) Australia;

‘“(ii) Canada;

‘“(iii) a member country of the European
Union, but does not include a member coun-
try with respect to which—

‘“(I) the country’s Annex to the Treaty of
Accession to the European Union 2003 in-
cludes a transitional measure for the regula-
tion of human pharmaceutical products that
has not expired; or

‘(IT) the Secretary determines that the re-
quirements described in subclauses (I) and
(IT) of clause (vii) will not be met by the date
on which such transitional measure for the
regulation of human pharmaceutical prod-
ucts expires;

‘“(iv) Japan;

‘“(v) New Zealand;

“(vi) Switzerland; and
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‘“(vii) a country in which the Secretary de-
termines the following requirements are
met:

‘() The country has statutory or regu-
latory requirements—

‘‘(aa) that require the review of drugs for
safety and effectiveness by an entity of the
government of the country;

‘““(bb) that authorize the approval of only
those drugs that have been determined to be
safe and effective by experts employed by or
acting on behalf of such entity and qualified
by scientific training and experience to
evaluate the safety and effectiveness of
drugs on the basis of adequate and well-con-
trolled investigations, including clinical in-
vestigations, conducted by experts qualified
by scientific training and experience to
evaluate the safety and effectiveness of
drugs;

‘“(ce) that require the methods used in, and
the facilities and controls used for the manu-
facture, processing, and packing of drugs in
the country to be adequate to preserve their
identity, quality, purity, and strength;

‘‘(dd) for the reporting of adverse reactions
to drugs and procedures to withdraw ap-
proval and remove drugs found not to be safe
or effective; and

‘‘(ee) that require the labeling and pro-
motion of drugs to be in accordance with the
approval of the drug.

‘““(II) The valid marketing authorization
system in the country is equivalent to the
systems in the countries described in clauses
(i) through (vi).

“(IIT) The importation of drugs to the
United States from the country will not ad-
versely affect public health.

“(b) REGISTRATION OF IMPORTERS AND EX-
PORTERS.—

‘(1) REGISTRATION OF IMPORTERS AND EX-
PORTERS.—A registration condition is that
the importer or exporter involved (referred
to in this subsection as a ‘registrant’) sub-
mits to the Secretary a registration con-
taining the following:

“(A)(1) In the case of an exporter, the name
of the exporter and an identification of all
places of business of the exporter that relate
to qualifying drugs, including each ware-
house or other facility owned or controlled
by, or operated for, the exporter.

‘‘(ii) In the case of an importer, the name
of the importer and an identification of the
places of business of the importer at which
the importer initially receives a qualifying
drug after importation (which shall not ex-
ceed 3 places of business except by permis-
sion of the Secretary).

“(B) Such information as the Secretary de-
termines to be necessary to demonstrate
that the registrant is in compliance with
registration conditions under—

‘(i) in the case of an importer, subsections
(c), (@), (e), (8), and (j) (relating to the
sources of imported qualifying drugs; the in-
spection of facilities of the importer; the
payment of fees; compliance with the stand-
ards referred to in section 801(a); and mainte-
nance of records and samples); or

‘‘(ii) in the case of an exporter, subsections
(), (@), (), (g), (h), (i), and (j) (relating to the
sources of exported qualifying drugs; the in-
spection of facilities of the exporter and the
marking of compliant shipments; the pay-
ment of fees; and compliance with the stand-
ards referred to in section 801(a); being li-
censed as a pharmacist; conditions for indi-
vidual importation; and maintenance of
records and samples).

“(C) An agreement by the registrant that
the registrant will not under subsection (a)
import or export any drug that is not a
qualifying drug.

‘(D) An agreement by the registrant to—

‘(i) notify the Secretary of a recall or
withdrawal of a qualifying drug distributed
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in a permitted country that the registrant
has exported or imported, or intends to ex-
port or import, to the United States under
subsection (a);

‘‘(ii) provide for the return to the reg-
istrant of such drug; and

‘“(iii) cease, or not begin, the exportation
or importation of such drug unless the Sec-
retary has notified the registrant that expor-
tation or importation of such drug may pro-
ceed.

‘“(E) An agreement by the registrant to en-
sure and monitor compliance with each reg-
istration condition, to promptly correct any
noncompliance with such a condition, and to
promptly report to the Secretary any such
noncompliance.

‘“(F) A plan describing the manner in
which the registrant will comply with the
agreement under subparagraph (E).

“(G) An agreement by the registrant to en-
force a contract under subsection (c¢)(3)(B)
against a party in the chain of custody of a
qualifying drug with respect to the authority
of the Secretary under clauses (ii) and (iii) of
that subsection.

‘“‘(H) An agreement by the registrant to no-
tify the Secretary not more than 30 days be-
fore the registrant intends to make the
change, of—

‘(i) any change that the registrant intends
to make regarding information provided
under subparagraph (A) or (B); and

‘(ii) any change that the registrant in-
tends to make in the compliance plan under
subparagraph (F).

“(I) In the case of an exporter:

‘(i) An agreement by the exporter that a
qualifying drug will not under subsection (a)
be exported to any individual not authorized
pursuant to subsection (a)(2)(B) to be an im-
porter of such drug.

‘“(ii) An agreement to post a bond, payable
to the Treasury of the United States that is
equal in value to the lesser of—

‘“(I) the value of drugs exported by the ex-
porter to the United States in a typical 4-
week period over the course of a year under
this section; or

““(IT) $1,000,000.

“(iii) An agreement by the exporter to
comply with applicable provisions of Cana-
dian law, or the law of the permitted country
designated under subsection (a)(4)(D)({A)II) in
which the exporter is located, that protect
the privacy of personal information with re-
spect to each individual importing a pre-
scription drug from the exporter under sub-
section (a)(2)(B).

‘“(iv) An agreement by the exporter to re-
port to the Secretary—

‘(I) not later than August 1 of each fiscal
year, the total price and the total volume of
drugs exported to the United States by the
exporter during the 6-month period from
January 1 through June 30 of that year; and

“(IT1) not later than January 1 of each fiscal
year, the total price and the total volume of
drugs exported to the United States by the
exporter during the previous fiscal year.

‘“(J) In the case of an importer, an agree-
ment by the importer to report to the Sec-
retary—

‘(i) not later than August 1 of each fiscal
year, the total price and the total volume of
drugs imported to the United States by the
importer during the 6-month period from
January 1 through June 30 of that fiscal
year; and

‘“(ii) not later than January 1 of each fiscal
year, the total price and the total volume of
drugs imported to the United States by the
importer during the previous fiscal year.

‘“(K) Such other provisions as the Sec-
retary may require by regulation to protect
the public health while permitting—

‘‘(i) the importation by pharmacies, groups
of pharmacies, and wholesalers as registered
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importers of qualifying drugs under sub-
section (a); and

‘‘(i1) importation by individuals of quali-
fying drugs under subsection (a).

‘(2) APPROVAL OR DISAPPROVAL OF REG-
ISTRATION.—

‘“(A) IN GENERAL.—Not later than 90 days
after the date on which a registrant submits
to the Secretary a registration under para-
graph (1), the Secretary shall notify the reg-
istrant whether the registration is approved
or is disapproved. The Secretary shall dis-
approve a registration if there is reason to
believe that the registrant is not in compli-
ance with one or more registration condi-
tions, and shall notify the registrant of such
reason. In the case of a disapproved registra-
tion, the Secretary shall subsequently notify
the registrant that the registration is ap-
proved if the Secretary determines that the
registrant is in compliance with such condi-
tions.

“(B) CHANGES IN REGISTRATION INFORMA-
TION.—Not later than 30 days after receiving
a notice under paragraph (1)(H) from a reg-
istrant, the Secretary shall determine
whether the change involved affects the ap-
proval of the registration of the registrant
under paragraph (1), and shall inform the
registrant of the determination.

¢“(3) PUBLICATION OF CONTACT INFORMATION
FOR REGISTERED EXPORTERS.—Through the
Internet website of the Food and Drug Ad-
ministration and a toll-free telephone num-
ber, the Secretary shall make readily avail-
able to the public a list of registered export-
ers, including contact information for the
exporters. Promptly after the approval of a
registration submitted under paragraph (1),
the Secretary shall update the Internet

website and the information provided
through the toll-free telephone number ac-
cordingly.

¢‘(4) SUSPENSION AND TERMINATION.—

‘“(A) SUSPENSION.—With respect to the ef-
fectiveness of a registration submitted under
paragraph (1):

‘“(i) Subject to clause (ii), the Secretary
may suspend the registration if the Sec-
retary determines, after notice and oppor-
tunity for a hearing, that the registrant has
failed to maintain substantial compliance
with a registration condition.

‘“(ii) If the Secretary determines that,
under color of the registration, the exporter
has exported a drug or the importer has im-
ported a drug that is not a qualifying drug,
or a drug that does not comply with sub-
section (g)(2)(A) or (g)(4), or has exported a
qualifying drug to an individual in violation
of subsection (i)(2)(F), the Secretary shall
immediately suspend the registration. A sus-
pension under the preceding sentence is not
subject to the provision by the Secretary of
prior notice, and the Secretary shall provide
to the registrant an opportunity for a hear-
ing not later than 10 days after the date on
which the registration is suspended.

‘(iii) The Secretary may reinstate the reg-
istration, whether suspended under clause (i)
or (ii), if the Secretary determines that the
registrant has demonstrated that further
violations of registration conditions will not
occur.

‘(B) TERMINATION.—The Secretary, after
notice and opportunity for a hearing, may
terminate the registration under paragraph
(1) of a registrant if the Secretary deter-
mines that the registrant has engaged in a
pattern or practice of violating 1 or more
registration conditions, or if on 1 or more oc-
casions the Secretary has under subpara-
graph (A)(ii) suspended the registration of
the registrant. The Secretary may make the
termination permanent, or for a fixed period
of not less than 1 year. During the period in
which the registration is terminated, any
registration submitted under paragraph (1)
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by the registrant, or a person that is a part-
ner in the export or import enterprise, or a
principal officer in such enterprise, and any
registration prepared with the assistance of
the registrant or such a person, has no legal
effect under this section.

‘“(5) DEFAULT OF BOND.—A bond required to
be posted by an exporter under paragraph
(1)(I)(ii) shall be defaulted and paid to the
Treasury of the United States if, after oppor-
tunity for an informal hearing, the Sec-
retary determines that the exporter has—

“‘(A) exported a drug to the United States
that is not a qualifying drug or that is not in
compliance with subsection (2)(2)(A), (2)(4),
or (i); or

‘‘(B) failed to permit the Secretary to con-
duct an inspection described under sub-
section (d).

‘(c) SOURCES OF QUALIFYING DRUGS.—A
registration condition is that the exporter or
importer involved agrees that a qualifying
drug will under subsection (a) be exported or
imported into the United States only if there
is compliance with the following:

‘(1) The drug was manufactured in an es-
tablishment—

“(A) required to register under subsection
(h) or (i) of section 510; and

‘4(B)(1) inspected by the Secretary; or

‘“(ii) for which the Secretary has elected to
rely on a satisfactory report of a good manu-
facturing practice inspection of the estab-
lishment from a permitted country whose
regulatory system the Secretary recognizes
as equivalent under a mutual recognition
agreement, as provided for under section
510(1)(3), section 803, or part 26 of title 21,
Code of Federal Regulations (or any cor-
responding successor rule or regulation).

‘“(2) The establishment is located in any
country, and the establishment manufac-
tured the drug for distribution in the United
States or for distribution in 1 or more of the
permitted countries (without regard to
whether in addition the drug is manufac-
tured for distribution in a foreign country
that is not a permitted country).

‘(3) The exporter or importer obtained the
drug—

‘“(A) directly from the establishment; or

‘(B) directly from an entity that, by con-
tract with the exporter or importer—

‘(i) provides to the exporter or importer a
statement (in such form and containing such
information as the Secretary may require)
that, for the chain of custody from the estab-
lishment, identifies each prior sale, pur-
chase, or trade of the drug (including the
date of the transaction and the names and
addresses of all parties to the transaction);

‘“(ii) agrees to permit the Secretary to in-
spect such statements and related records to
determine their accuracy;

‘“(iii) agrees, with respect to the qualifying
drugs involved, to permit the Secretary to
inspect warehouses and other facilities, in-
cluding records, of the entity for purposes of
determining whether the facilities are in
compliance with any standards under this
Act that are applicable to facilities of that
type in the United States; and

‘“‘(iv) has ensured, through such contrac-
tual relationships as may be necessary, that
the Secretary has the same authority re-
garding other parties in the chain of custody
from the establishment that the Secretary
has under clauses (ii) and (iii) regarding such
entity.

‘“(4)(A) The foreign country from which the
importer will import the drug is a permitted
country; or

‘“(B) The foreign country from which the
exporter will export the drug is the per-
mitted country in which the exporter is lo-
cated.

¢“(5) During any period in which the drug
was not in the control of the manufacturer
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of the drug, the drug did not enter any coun-
try that is not a permitted country.

‘“(6) The exporter or importer retains a
sample of each lot of the drug for testing by
the Secretary.

‘‘(d) INSPECTION OF FACILITIES; MARKING OF
SHIPMENTS.—

‘(1) INSPECTION OF FACILITIES.—A registra-
tion condition is that, for the purpose of as-
sisting the Secretary in determining whether
the exporter involved is in compliance with
all other registration conditions—

‘“(A) the exporter agrees to permit the Sec-
retary—

‘(i) to conduct onsite inspections, includ-
ing monitoring on a day-to-day basis, of
places of business of the exporter that relate
to qualifying drugs, including each ware-
house or other facility owned or controlled
by, or operated for, the exporter;

‘‘(ii) to have access, including on a day-to-
day basis, to—

‘() records of the exporter that relate to
the export of such drugs, including financial
records; and

‘‘(IT) samples of such drugs;

‘‘(iii) to carry out the duties described in
paragraph (3); and

‘(iv) to carry out any other functions de-
termined by the Secretary to be necessary
regarding the compliance of the exporter;
and

‘(B) the Secretary has assigned 1 or more
employees of the Secretary to carry out the
functions described in this subsection for the
Secretary randomly, but not less than 12
times annually, on the premises of places of
businesses referred to in subparagraph (A)@),
and such an assignment remains in effect on
a continuous basis.

¢“(2) MARKING OF COMPLIANT SHIPMENTS.—A
registration condition is that the exporter
involved agrees to affix to each shipping con-
tainer of qualifying drugs exported under
subsection (a) such markings as the Sec-
retary determines to be necessary to identify
the shipment as being in compliance with all
registration conditions. Markings under the
preceding sentence shall—

““(A) be designed to prevent affixation of
the markings to any shipping container that
is not authorized to bear the markings; and

‘(B) include anticounterfeiting or track-
and-trace technologies, taking into account
the economic and technical feasibility of
those technologies.

¢(3) CERTAIN DUTIES RELATING TO EXPORT-
ERS.—Duties of the Secretary with respect to
an exporter include the following:

““(A) Inspecting, randomly, but not less
than 12 times annually, the places of busi-
ness of the exporter at which qualifying
drugs are stored and from which qualifying
drugs are shipped.

‘(B) During the inspections under subpara-
graph (A), verifying the chain of custody of
a statistically significant sample of quali-
fying drugs from the establishment in which
the drug was manufactured to the exporter,
which shall be accomplished or supple-
mented by the use of anticounterfeiting or
track-and-trace technologies, taking into ac-
count the economic and technical feasibility
of those technologies, except that a drug
that lacks such technologies from the point
of manufacture shall not for that reason be
excluded from importation by an exporter.

‘“(C) Randomly reviewing records of ex-
ports to individuals for the purpose of deter-
mining whether the drugs are being imported
by the individuals in accordance with the
conditions under subsection (i). Such reviews
shall be conducted in a manner that will re-
sult in a statistically significant determina-
tion of compliance with all such conditions.

‘(D) Monitoring the affixing of markings
under paragraph (2).
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“(E) Inspecting as the Secretary deter-
mines is necessary the warehouses and other
facilities, including records, of other parties
in the chain of custody of qualifying drugs.

‘(F) Determining whether the exporter is
in compliance with all other registration
conditions.

‘(4) PRIOR NOTICE OF SHIPMENTS.—A reg-
istration condition is that, not less than 8
hours and not more than 5 days in advance of
the time of the importation of a shipment of
qualifying drugs, the importer involved
agrees to submit to the Secretary a notice
with respect to the shipment of drugs to be
imported or offered for import into the
United States under subsection (a). A notice
under the preceding sentence shall include—

““(A) the name and complete contact infor-
mation of the person submitting the notice;

‘“(B) the name and complete contact infor-
mation of the importer involved;

‘“(C) the identity of the drug, including the
established name of the drug, the quantity of
the drug, and the lot number assigned by the
manufacturer;

‘(D) the identity of the manufacturer of
the drug, including the identity of the estab-
lishment at which the drug was manufac-
tured;

“(E) the country from which the drug is
shipped;

‘“(F) the name and complete contact infor-
mation for the shipper of the drug;

‘(G) anticipated arrival information, in-
cluding the port of arrival and crossing loca-
tion within that port, and the date and time;

‘“(H) a summary of the chain of custody of
the drug from the establishment in which
the drug was manufactured to the importer;

‘“(I) a declaration as to whether the Sec-
retary has ordered that importation of the
drug from the permitted country cease under
subsection (g)(2)(C) or (D); and

‘“(J) such other information as the Sec-
retary may require by regulation.

¢“(6) MARKING OF COMPLIANT SHIPMENTS.—A
registration condition is that the importer
involved agrees, before wholesale distribu-
tion (as defined in section 503(e)) of a quali-
fying drug that has been imported under sub-
section (a), to affix to each container of such
drug such markings or other technology as
the Secretary determines necessary to iden-
tify the shipment as being in compliance
with all registration conditions, except that
the markings or other technology shall not
be required on a drug that bears comparable,
compatible markings or technology from the
manufacturer of the drug. Markings or other
technology under the preceding sentence
shall—

““(A) be designed to prevent affixation of
the markings or other technology to any
container that is not authorized to bear the
markings; and

‘“(B) shall include anticounterfeiting or
track-and-trace technologies, taking into ac-
count the economic and technical feasibility
of such technologies.

¢“(6) CERTAIN DUTIES RELATING TO IMPORT-
ERS.—Duties of the Secretary with respect to
an importer include the following:

‘“(A) Inspecting, randomly, but not less
than 12 times annually, the places of busi-
ness of the importer at which a qualifying
drug is initially received after importation.

‘(B) During the inspections under subpara-
graph (A), verifying the chain of custody of
a statistically significant sample of quali-
fying drugs from the establishment in which
the drug was manufactured to the importer,
which shall be accomplished or supple-
mented by the use of anticounterfeiting or
track-and-trace technologies, taking into ac-
count the economic and technical feasibility
of those technologies, except that a drug
that lacks such technologies from the point

June 2, 2009

of manufacture shall not for that reason be
excluded from importation by an importer.

‘“(C) Reviewing notices under paragraph
(4).
‘(D) Inspecting as the Secretary deter-
mines is necessary the warehouses and other
facilities, including records of other parties
in the chain of custody of qualifying drugs.

‘“(E) Determining whether the importer is
in compliance with all other registration
conditions.

‘‘(e) IMPORTER FEES.—

‘(1) REGISTRATION FEE.—A registration
condition is that the importer involved pays
to the Secretary a fee of $10,000 due on the
date on which the importer first submits the
registration to the Secretary under sub-
section (b).

‘“(2) INSPECTION FEE.—A registration condi-
tion is that the importer involved pays a fee
to the Secretary in accordance with this sub-
section. Such fee shall be paid not later than
October 1 and April 1 of each fiscal year in
the amount provided for under paragraph (3).

‘“(3) AMOUNT OF INSPECTION FEE.—

‘“(A) AGGREGATE TOTAL OF FEES.—Not later
than 30 days before the start of each fiscal
year, the Secretary, in consultation with the
Secretary of Homeland Security and the Sec-
retary of the Treasury, shall establish an ag-
gregate total of fees to be collected under
paragraph (2) for importers for that fiscal
year that is sufficient, and not more than
necessary, to pay the costs for that fiscal
year of administering this section with re-
spect to registered importers, including the
costs associated with—

‘(i) inspecting the facilities of registered
importers, and of other entities in the chain
of custody of a qualifying drug as necessary,
under subsection (d)(6);

‘‘(ii) developing, implementing, and oper-
ating under such subsection an electronic
system for submission and review of the no-
tices required under subsection (d)(4) with
respect to shipments of qualifying drugs
under subsection (a) to assess compliance
with all registration conditions when such
shipments are offered for import into the
United States; and

‘“(iii) inspecting such shipments as nec-
essary, when offered for import into the
United States to determine if such a ship-
ment should be refused admission under sub-
section (g)(5).

‘(B) LIMITATION.—Subject to subparagraph
(C), the aggregate total of fees collected
under paragraph (2) for a fiscal year shall not
exceed 2.5 percent of the total price of quali-
fying drugs imported during that fiscal year
into the United States by registered import-
ers under subsection (a).

¢“(C) TOTAL PRICE OF DRUGS.—

‘(i) ESTIMATE.—For the purposes of com-
plying with the limitation described in sub-
paragraph (B) when establishing under sub-
paragraph (A) the aggregate total of fees to
be collected under paragraph (2) for a fiscal
year, the Secretary shall estimate the total
price of qualifying drugs imported into the
United States by registered importers during
that fiscal year by adding the total price of
qualifying drugs imported by each registered
importer during the 6-month period from
January 1 through June 30 of the previous
fiscal year, as reported to the Secretary by
each registered importer under subsection
M)

‘“(ii) CALCULATION.—Not later than March 1
of the fiscal year that follows the fiscal year
for which the estimate under clause (i) is
made, the Secretary shall calculate the total
price of qualifying drugs imported into the
United States by registered importers during
that fiscal year by adding the total price of
qualifying drugs imported by each registered
importer during that fiscal year, as reported
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to the Secretary by each registered importer
under subsection (b)(1)(J).

‘‘(iii) ADJUSTMENT.—If the total price of
qualifying drugs imported into the United
States by registered importers during a fis-
cal year as calculated under clause (ii) is less
than the aggregate total of fees collected
under paragraph (2) for that fiscal year, the
Secretary shall provide for a pro-rata reduc-
tion in the fee due from each registered im-
porter on April 1 of the subsequent fiscal
year so that the limitation described in sub-
paragraph (B) is observed.

‘(D) INDIVIDUAL IMPORTER FEE.—Subject to
the limitation described in subparagraph (B),
the fee under paragraph (2) to be paid on Oc-
tober 1 and April 1 by an importer shall be an
amount that is proportional to a reasonable
estimate by the Secretary of the semiannual
share of the importer of the volume of quali-
fying drugs imported by importers under
subsection (a).

‘“(4) USE OF FEES.—

‘““(A) IN GENERAL.—Subject to appropria-
tions Acts, fees collected by the Secretary
under paragraphs (1) and (2) shall be credited
to the appropriation account for salaries and
expenses of the Food and Drug Administra-
tion until expended (without fiscal year limi-
tation), and the Secretary may, in consulta-
tion with the Secretary of Homeland Secu-
rity and the Secretary of the Treasury,
transfer some proportion of such fees to the
appropriation account for salaries and ex-
penses of the Bureau of Customs and Border
Protection until expended (without fiscal
year limitation).

‘“(B) SOLE PURPOSE.—Fees collected by the
Secretary under paragraphs (1) and (2) are
only available to the Secretary and, if trans-
ferred, to the Secretary of Homeland Secu-
rity, and are for the sole purpose of paying
the costs referred to in paragraph (3)(A).

‘“(6) COLLECTION OF FEES.—In any case
where the Secretary does not receive pay-
ment of a fee assessed under paragraph (1) or
(2) within 30 days after it is due, such fee
shall be treated as a claim of the United
States Government subject to subchapter II
of chapter 37 of title 31, United States Code.

“(f) EXPORTER FEES.—

‘(1) REGISTRATION FEE.—A registration
condition is that the exporter involved pays
to the Secretary a fee of $10,000 due on the
date on which the exporter first submits that
registration to the Secretary under sub-
section (b).

‘“(2) INSPECTION FEE.—A registration condi-
tion is that the exporter involved pays a fee
to the Secretary in accordance with this sub-
section. Such fee shall be paid not later than
October 1 and April 1 of each fiscal year in
the amount provided for under paragraph (3).

‘“(3) AMOUNT OF INSPECTION FEE.—

‘“(A) AGGREGATE TOTAL OF FEES.—Not later
than 30 days before the start of each fiscal
year, the Secretary, in consultation with the
Secretary of Homeland Security and the Sec-
retary of the Treasury, shall establish an ag-
gregate total of fees to be collected under
paragraph (2) for exporters for that fiscal
year that is sufficient, and not more than
necessary, to pay the costs for that fiscal
year of administering this section with re-
spect to registered exporters, including the
costs associated with—

‘(i) inspecting the facilities of registered
exporters, and of other entities in the chain
of custody of a qualifying drug as necessary,
under subsection (d)(3);

‘‘(ii) developing, implementing, and oper-
ating under such subsection a system to
screen marks on shipments of qualifying
drugs under subsection (a) that indicate
compliance with all registration conditions,
when such shipments are offered for import
into the United States; and
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‘‘(iii) screening such markings, and in-
specting such shipments as necessary, when
offered for import into the United States to
determine if such a shipment should be re-
fused admission under subsection (g)(5).

‘(B) LIMITATION.—Subject to subparagraph
(C), the aggregate total of fees collected
under paragraph (2) for a fiscal year shall not
exceed 2.5 percent of the total price of quali-
fying drugs imported during that fiscal year
into the United States by registered export-
ers under subsection (a).

¢“(C) TOTAL PRICE OF DRUGS.—

‘(i) ESTIMATE.—For the purposes of com-
plying with the limitation described in sub-
paragraph (B) when establishing under sub-
paragraph (A) the aggregate total of fees to
be collected under paragraph (2) for a fiscal
year, the Secretary shall estimate the total
price of qualifying drugs imported into the
United States by registered exporters during
that fiscal year by adding the total price of
qualifying drugs exported by each registered
exporter during the 6-month period from
January 1 through June 30 of the previous
fiscal year, as reported to the Secretary by
each registered exporter under subsection
O)(W)(D)(Ev).

‘“(ii) CALCULATION.—Not later than March 1
of the fiscal year that follows the fiscal year
for which the estimate under clause (i) is
made, the Secretary shall calculate the total
price of qualifying drugs imported into the
United States by registered exporters during
that fiscal year by adding the total price of
qualifying drugs exported by each registered
exporter during that fiscal year, as reported
to the Secretary by each registered exporter
under subsection (b)(1)(D)({iv).

‘(iii) ADJUSTMENT.—If the total price of
qualifying drugs imported into the United
States by registered exporters during a fiscal
year as calculated under clause (ii) is less
than the aggregate total of fees collected
under paragraph (2) for that fiscal year, the
Secretary shall provide for a pro-rata reduc-
tion in the fee due from each registered ex-
porter on April 1 of the subsequent fiscal
yvear so that the limitation described in sub-
paragraph (B) is observed.

‘(D) INDIVIDUAL EXPORTER FEE.—Subject to
the limitation described in subparagraph (B),
the fee under paragraph (2) to be paid on Oc-
tober 1 and April 1 by an exporter shall be an
amount that is proportional to a reasonable
estimate by the Secretary of the semiannual
share of the exporter of the volume of quali-
fying drugs exported by exporters under sub-
section (a).

‘“(4) USE OF FEES.—

‘“(A) IN GENERAL.—Subject to appropria-
tions Acts, fees collected by the Secretary
under paragraphs (1) and (2) shall be credited
to the appropriation account for salaries and
expenses of the Food and Drug Administra-
tion until expended (without fiscal year limi-
tation), and the Secretary may, in consulta-
tion with the Secretary of Homeland Secu-
rity and the Secretary of the Treasury,
transfer some proportion of such fees to the
appropriation account for salaries and ex-
penses of the Bureau of Customs and Border
Protection until expended (without fiscal
year limitation).

‘(B) SOLE PURPOSE.—Fees collected by the
Secretary under paragraphs (1) and (2) are
only available to the Secretary and, if trans-
ferred, to the Secretary of Homeland Secu-
rity, and are for the sole purpose of paying
the costs referred to in paragraph (3)(A).

‘(5) COLLECTION OF FEES.—In any case
where the Secretary does not receive pay-
ment of a fee assessed under paragraph (1) or
(2) within 30 days after it is due, such fee
shall be treated as a claim of the United
States Government subject to subchapter II
of chapter 37 of title 31, United States Code.

‘‘(g) COMPLIANCE WITH SECTION 801(a).—
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‘(1) IN GENERAL.—A registration condition
is that each qualifying drug exported under
subsection (a) by the registered exporter in-
volved or imported under subsection (a) by
the registered importer involved is in com-
pliance with the standards referred to in sec-
tion 801(a) regarding admission of the drug
into the United States, subject to paragraphs
(2), (3), and (4).

“(2) SECTION 505; APPROVAL STATUS.—

‘““(A) IN GENERAL.—A qualifying drug that
is imported or offered for import under sub-
section (a) shall comply with the conditions
established in the approved application
under section 505(b) for the U.S. label drug as
described under this subsection.

‘“(B) NOTICE BY MANUFACTURER; GENERAL
PROVISIONS.—

‘(i) IN GENERAL.—The person that manu-
factures a qualifying drug that is, or will be,
introduced for commercial distribution in a
permitted country shall in accordance with
this paragraph submit to the Secretary a no-
tice that—

“(I) includes each difference in the quali-
fying drug from a condition established in
the approved application for the U.S. label
drug beyond—

‘‘(aa) the variations provided for in the ap-
plication; and

““(bb) any difference in labeling (except in-
gredient labeling); or

““(IT) states that there is no difference in
the qualifying drug from a condition estab-
lished in the approved application for the
U.S. label drug beyond—

‘‘(aa) the variations provided for in the ap-
plication; and

“(bb) any difference in labeling (except in-
gredient labeling).

“(ii) INFORMATION IN NOTICE.—A notice
under clause (i)(I) shall include the informa-
tion that the Secretary may require under
section 506A, any additional information the
Secretary may require (which may include
data on bioequivalence if such data are not
required under section 506A), and, with re-
spect to the permitted country that ap-
proved the qualifying drug for commercial
distribution, or with respect to which such
approval is sought, include the following:

‘“(I) The date on which the qualifying drug
with such difference was, or will be, intro-
duced for commercial distribution in the per-
mitted country.

““(I1) Information demonstrating that the
person submitting the notice has also noti-
fied the government of the permitted coun-
try in writing that the person is submitting
to the Secretary a notice under clause (i)(I),
which notice describes the difference in the
qualifying drug from a condition established
in the approved application for the U.S. label
drug.

‘(ITII) The information that the person sub-
mitted or will submit to the government of
the permitted country for purposes of ob-
taining approval for commercial distribution
of the drug in the country which, if in a lan-
guage other than English, shall be accom-
panied by an English translation verified to
be complete and accurate, with the name,
address, and a brief statement of the quali-
fications of the person that made the trans-
lation.

‘‘(iii) CERTIFICATIONS.—The chief executive
officer and the chief medical officer of the
manufacturer involved shall each certify in
the notice under clause (i) that—

“(I) the information provided in the notice
is complete and true; and

“(IT1) a copy of the notice has been provided
to the Federal Trade Commission and to the
State attorneys general.

‘“‘(iv) FEE.—If a notice submitted under
clause (i) includes a difference that would,
under section 506A, require the submission of
a supplemental application if made as a
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change to the U.S. label drug, the person
that submits the notice shall pay to the Sec-
retary a fee in the same amount as would
apply if the person were paying a fee pursu-
ant to section 736(a)(1)(A)(ii). Subject to ap-
propriations Acts, fees collected by the Sec-
retary under the preceding sentence are
available only to the Secretary and are for
the sole purpose of paying the costs of re-
viewing notices submitted under clause (i).
¢(v) TIMING OF SUBMISSION OF NOTICES.—

‘“(I) PRIOR APPROVAL NOTICES.—A notice
under clause (i) to which subparagraph (C)
applies shall be submitted to the Secretary
not later than 120 days before the qualifying
drug with the difference is introduced for
commercial distribution in a permitted
country, unless the country requires that
distribution of the qualifying drug with the
difference begin less than 120 days after the
country requires the difference.

“(II) OTHER APPROVAL NOTICES.—A notice
under clause (i) to which subparagraph (D)
applies shall be submitted to the Secretary
not later than the day on which the quali-
fying drug with the difference is introduced
for commercial distribution in a permitted
country.

‘“(III) OTHER NOTICES.—A notice under
clause (i) to which subparagraph (E) applies
shall be submitted to the Secretary on the
date that the qualifying drug is first intro-
duced for commercial distribution in a per-
mitted country and annually thereafter.

“(vi) REVIEW BY SECRETARY.—

“(I) IN GENERAL.—In this paragraph, the
difference in a qualifying drug that is sub-
mitted in a notice under clause (i) from the
U.S. label drug shall be treated by the Sec-
retary as if it were a manufacturing change
to the U.S. label drug under section 506A.

‘“(II) STANDARD OF REVIEW.—Except as pro-
vided in subclause (III), the Secretary shall
review and approve or disapprove the dif-
ference in a notice submitted under clause
(i), if required under section 506A, using the
safe and effective standard for approving or
disapproving a manufacturing change under
section 506A.

‘“(III) BIOEQUIVALENCE.—If the Secretary
would approve the difference in a notice sub-
mitted under clause (i) using the safe and ef-
fective standard under section 506A and if
the Secretary determines that the qualifying
drug is not bioequivalent to the U.S. label
drug, the Secretary shall—

‘“(aa) include in the labeling provided
under paragraph (3) a prominent advisory
that the qualifying drug is safe and effective
but is not bioequivalent to the U.S. label
drug if the Secretary determines that such
an advisory is necessary for health care prac-
titioners and patients to use the qualifying
drug safely and effectively; or

‘“(bb) decline to approve the difference if
the Secretary determines that the avail-
ability of both the qualifying drug and the
U.S. label drug would pose a threat to the
public health.

“(IV) REVIEW BY THE SECRETARY.—The Sec-
retary shall review and approve or dis-
approve the difference in a notice submitted
under clause (i), if required under section
506A, not later than 120 days after the date
on which the notice is submitted.

(V) ESTABLISHMENT INSPECTION.—If review
of such difference would require an inspec-
tion of the establishment in which the quali-
fying drug is manufactured—

‘‘(aa) such inspection by the Secretary
shall be authorized; and

‘“‘(bb) the Secretary may rely on a satisfac-
tory report of a good manufacturing practice
inspection of the establishment from a per-
mitted country whose regulatory system the
Secretary recognizes as equivalent under a
mutual recognition agreement, as provided
under section 510(i)(3), section 803, or part 26
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of title 21, Code of Federal Regulations (or
any corresponding successor rule or regula-
tion).

¢‘(vii) PUBLICATION OF INFORMATION ON NO-
TICES.—

‘I) IN GENERAL.—Through the Internet
website of the Food and Drug Administra-
tion and a toll-free telephone number, the
Secretary shall readily make available to
the public a list of notices submitted under
clause (i).

“(II) CONTENTS.—The list under subclause
(I) shall include the date on which a notice is
submitted and whether—

‘“‘(aa) a notice is under review;

‘“(bb) the Secretary has ordered that im-
portation of the qualifying drug from a per-
mitted country cease; or

‘“(cc) the importation of the drug is per-
mitted under subsection (a).

‘Y(I11) UPDATE.—The Secretary shall
promptly update the Internet website with
any changes to the list.

‘“(C) NOTICE; DRUG DIFFERENCE REQUIRING
PRIOR APPROVAL.—In the case of a notice
under subparagraph (B)(i) that includes a dif-
ference that would, under section 506A(c) or
(A)(B)(B)(1), require the approval of a supple-
mental application before the difference
could be made to the U.S. label drug the fol-
lowing shall occur:

‘(i) Promptly after the notice is sub-
mitted, the Secretary shall notify registered
exporters, registered importers, the Federal
Trade Commission, and the State attorneys
general that the notice has been submitted
with respect to the qualifying drug involved.

‘‘(i1) If the Secretary has not made a deter-
mination whether such a supplemental appli-
cation regarding the U.S. label drug would be
approved or disapproved by the date on
which the qualifying drug involved is to be
introduced for commercial distribution in a
permitted country, the Secretary shall—

‘(I) order that the importation of the
qualifying drug involved from the permitted
country not begin until the Secretary com-
pletes review of the notice; and

“(II) promptly notify registered exporters,
registered importers, the Federal Trade
Commission, and the State attorneys general
of the order.

‘“(iii) If the Secretary determines that such
a supplemental application regarding the
U.S. label drug would not be approved, the
Secretary shall—

‘(I) order that the importation of the
qualifying drug involved from the permitted
country cease, or provide that an order
under clause (ii), if any, remains in effect;

‘“(IT) notify the permitted country that ap-
proved the qualifying drug for commercial
distribution of the determination; and

‘“(IIT) promptly notify registered exporters,
registered importers, the Federal Trade
Commission, and the State attorneys general
of the determination.

‘“(iv) If the Secretary determines that such
a supplemental application regarding the
U.S. label drug would be approved, the Sec-
retary shall—

‘“(I) vacate the order under clause (ii), if
any;

‘“(IT) consider the difference to be a vari-
ation provided for in the approved applica-
tion for the U.S. label drug;

‘“(ITI1) permit importation of the qualifying
drug under subsection (a); and

“(IV) promptly notify registered exporters,
registered importers, the Federal Trade
Commission, and the State attorneys general
of the determination.

(D) NOTICE; DRUG DIFFERENCE NOT REQUIR-
ING PRIOR APPROVAL.—In the case of a notice
under subparagraph (B)(i) that includes a dif-
ference that would, under section
506A(d)(3)(B)(ii), not require the approval of
a supplemental application before the dif-
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ference could be made to the U.S. label drug
the following shall occur:

‘(i) During the period in which the notice
is being reviewed by the Secretary, the au-
thority under this subsection to import the
qualifying drug involved continues in effect.

¢“(ii) If the Secretary determines that such
a supplemental application regarding the
U.S. label drug would not be approved, the
Secretary shall—

‘() order that the importation of the
qualifying drug involved from the permitted
country cease;

““(IT) notify the permitted country that ap-
proved the qualifying drug for commercial
distribution of the determination; and

‘(ITII) promptly notify registered exporters,
registered importers, the Federal Trade
Commission, and the State attorneys general
of the determination.

‘“(iii) If the Secretary determines that such
a supplemental application regarding the
U.S. label drug would be approved, the dif-
ference shall be considered to be a variation
provided for in the approved application for
the U.S. label drug.

“(E) NOTICE; DRUG DIFFERENCE NOT REQUIR-
ING APPROVAL; NO DIFFERENCE.—In the case of
a notice under subparagraph (B)(i) that in-
cludes a difference for which, under section
506A(d)(1)(A), a supplemental application
would not be required for the difference to be
made to the U.S. label drug, or that states
that there is no difference, the Secretary—

‘‘(i) shall consider such difference to be a
variation provided for in the approved appli-
cation for the U.S. label drug;

‘‘(ii) may not order that the importation of
the qualifying drug involved cease; and

‘“(iii) shall promptly notify registered ex-
porters and registered importers.

‘“(F) DIFFERENCES IN ACTIVE INGREDIENT,
ROUTE OF ADMINISTRATION, DOSAGE FORM, OR
STRENGTH.—

‘(i) IN GENERAL.—A person who manufac-
tures a drug approved under section 505(b)
shall submit an application under section
505(b) for approval of another drug that is
manufactured for distribution in a permitted
country by or for the person that manufac-
tures the drug approved under section 505(b)
if—

““(I) there is no qualifying drug in commer-
cial distribution in permitted countries
whose combined population represents at
least 50 percent of the total population of all
permitted countries with the same active in-
gredient or ingredients, route of administra-
tion, dosage form, and strength as the drug
approved under section 505(b); and

““(IT) each active ingredient of the other
drug is related to an active ingredient of the
drug approved under section 505(b), as de-
fined in clause (v).

‘“(ii) APPLICATION UNDER SECTION 505(b).—
The application under section 505(b) required
under clause (i) shall—

““(I) request approval of the other drug for
the indication or indications for which the
drug approved under section 505(b) is labeled;

‘(IT) include the information that the per-
son submitted to the government of the per-
mitted country for purposes of obtaining ap-
proval for commercial distribution of the
other drug in that country, which if in a lan-
guage other than English, shall be accom-
panied by an English translation verified to
be complete and accurate, with the name,
address, and a brief statement of the quali-
fications of the person that made the trans-
lation;

“‘(IIT) include a right of reference to the ap-
plication for the drug approved under section
505(b); and

“(IV) include such additional information
as the Secretary may require.
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¢“(iii) TIMING OF SUBMISSION OF APPLICA-
TION.—An application under section 505(b) re-
quired under clause (i) shall be submitted to
the Secretary not later than the day on
which the information referred to in clause
(ii)(I1) is submitted to the government of the
permitted country.

*(iv) NOTICE OF DECISION ON APPLICATION.—
The Secretary shall promptly notify reg-
istered exporters, registered importers, the
Federal Trade Commission, and the State at-
torneys general of a determination to ap-
prove or to disapprove an application under
section 505(b) required under clause (i).

‘“(v) RELATED ACTIVE INGREDIENTS.—For
purposes of clause (i)(II), 2 active ingredients
are related if they are—

‘(I) the same; or

‘“(IT1) different salts, esters, or complexes of
the same moiety.

¢“(3) SECTION 502; LABELING.—

“(A) IMPORTATION BY REGISTERED
PORTER.—

‘(i) IN GENERAL.—In the case of a quali-
fying drug that is imported or offered for im-
port by a registered importer, such drug
shall be considered to be in compliance with
section 502 and the labeling requirements
under the approved application for the U.S.
label drug if the qualifying drug bears—

‘(I) a copy of the labeling approved for the
U.S. label drug under section 505, without re-
gard to whether the copy bears any trade-
mark involved;

‘(IT) the name of the manufacturer and lo-
cation of the manufacturer;

‘“(ITI) the lot number assigned by the man-
ufacturer;

‘“(IV) the name, location, and registration
number of the importer; and

(V) the National Drug Code number as-
signed to the qualifying drug by the Sec-
retary.

““(ii) REQUEST FOR COPY OF THE LABELING.—
The Secretary shall provide such copy to the
registered importer involved, upon request of
the importer.

““(iii) REQUESTED LABELING.—The labeling
provided by the Secretary under clause (ii)
shall—

“(I) include the established name, as de-
fined in section 502(e)(3), for each active in-
gredient in the qualifying drug;

‘(IT1) not include the proprietary name of
the U.S. label drug or any active ingredient
thereof;

¢(I1I) if  required under  paragraph
(2)(B)(vi)(III), a prominent advisory that the
qualifying drug is safe and effective but not
bioequivalent to the U.S. label drug; and

“(IV) if the inactive ingredients of the
qualifying drug are different from the inac-
tive ingredients for the U.S. label drug, in-
clude—

‘‘(aa) a prominent notice that the ingredi-
ents of the qualifying drug differ from the in-
gredients of the U.S. label drug and that the
qualifying drug must be dispensed with an
advisory to people with allergies about this
difference and a list of ingredients; and

““(bb) a list of the ingredients of the quali-
fying drug as would be required under sec-
tion 502(e).

*(B) IMPORTATION BY INDIVIDUAL.—

‘(i) IN GENERAL.—In the case of a quali-
fying drug that is imported or offered for im-
port by a registered exporter to an indi-
vidual, such drug shall be considered to be in
compliance with section 502 and the labeling
requirements under the approved application
for the U.S. label drug if the packaging and
labeling of the qualifying drug complies with
all applicable regulations promulgated under
sections 3 and 4 of the Poison Prevention
Packaging Act of 1970 (15 U.S.C. 1471 et seq.)
and the labeling of the qualifying drug in-
cludes—

“(I) directions for use by the consumer;
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‘“(IT) the lot number assigned by the manu-
facturer;

‘“(III) the name and registration number of
the exporter;

“@v) if required under paragraph
(2)(B)(vi)(III), a prominent advisory that the
drug is safe and effective but not bioequiva-
lent to the U.S. label drug;

(V) if the inactive ingredients of the drug
are different from the inactive ingredients
for the U.S. label drug—

‘‘(aa) a prominent advisory that persons
with an allergy should check the ingredient
list of the drug because the ingredients of
the drug differ from the ingredients of the
U.S. label drug; and

‘“(bb) a list of the ingredients of the drug
as would be required under section 502(e);
and

‘(VI) a copy of any special labeling that
would be required by the Secretary had the
U.S. label drug been dispensed by a phar-
macist in the United States, without regard
to whether the special labeling bears any
trademark involved.

‘‘(i1) PACKAGING.—A qualifying drug offered
for import to an individual by an exporter
under this section that is packaged in a unit-
of-use container (as those items are defined
in the United States Pharmacopeia and Na-
tional Formulary) shall not be repackaged,
provided that—

“(I) the packaging complies with all appli-
cable regulations under sections 3 and 4 of
the Poison Prevention Packaging Act of 1970
(156 U.S.C. 1471 et seq.); or

‘“(IT) the consumer consents to waive the
requirements of such Act, after being in-
formed that the packaging does not comply
with such Act and that the exporter will pro-
vide the drug in packaging that is compliant
at no additional cost.

¢‘(iii) REQUEST FOR COPY OF SPECIAL LABEL-
ING AND INGREDIENT LIST.—The Secretary
shall provide to the registered exporter in-
volved a copy of the special labeling, the ad-

visory, and the ingredient list described
under clause (i), upon request of the ex-
porter.

“(iv) REQUESTED LABELING AND INGREDIENT
LIST.—The labeling and ingredient list pro-
vided by the Secretary under clause (iii)
shall—

“(I) include the established name, as de-
fined in section 502(e)(3), for each active in-
gredient in the drug; and

‘“(IT) not include the proprietary name of
the U.S. label drug or any active ingredient
thereof.

‘‘(4) SECTION 501; ADULTERATION.—A quali-
fying drug that is imported or offered for im-
port under subsection (a) shall be considered
to be in compliance with section 501 if the
drug is in compliance with subsection (c).

¢“(5) STANDARDS FOR REFUSING ADMISSION.—
A drug exported under subsection (a) from a
registered exporter or imported by a reg-
istered importer may be refused admission
into the United States if 1 or more of the fol-
lowing applies:

““(A) The drug is not a qualifying drug.

‘(B) A notice for the drug required under
paragraph (2)(B) has not been submitted to
the Secretary.

‘(C) The Secretary has ordered that impor-
tation of the drug from the permitted coun-
try cease under paragraph (2) (C) or (D).

‘(D) The drug does not comply with para-
graph (3) or (4).

‘““(E) The shipping container appears dam-
aged in a way that may affect the strength,
quality, or purity of the drug.

‘“(F) The Secretary becomes aware that—

‘(i) the drug may be counterfeit;

‘“(ii) the drug may have been prepared,
packed, or held under insanitary conditions;
or
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‘‘(iii) the methods used in, or the facilities
or controls used for, the manufacturing,
processing, packing, or holding of the drug
do not conform to good manufacturing prac-
tice.

‘(G) The Secretary has obtained an injunc-
tion under section 302 that prohibits the dis-
tribution of the drug in interstate com-
merce.

‘“(H) The Secretary has under section 505(e)
withdrawn approval of the drug.

“(I) The manufacturer of the drug has in-
stituted a recall of the drug.

“(J) If the drug is imported or offered for
import by a registered importer without sub-
mission of a notice in accordance with sub-
section (d)(4).

“(K) If the drug is imported or offered for
import from a registered exporter to an indi-
vidual and 1 or more of the following applies:

‘(i) The shipping container for such drug
does not bear the markings required under
subsection (d)(2).

‘(ii) The markings on the shipping con-
tainer appear to be counterfeit.

‘‘(iii) The shipping container or markings
appear to have been tampered with.

“(h) EXPORTER LICENSURE IN PERMITTED
COUNTRY.—A registration condition is that
the exporter involved agrees that a quali-
fying drug will be exported to an individual
only if the Secretary has verified that—

‘(1) the exporter is authorized under the
law of the permitted country in which the
exporter is located to dispense prescription
drugs; and

‘“(2) the exporter employs persons that are
licensed under the law of the permitted
country in which the exporter is located to
dispense prescription drugs in sufficient
number to dispense safely the drugs exported
by the exporter to individuals, and the ex-
porter assigns to those persons responsibility
for dispensing such drugs to individuals.

‘(1) INDIVIDUALS; CONDITIONS FOR IMPORTA-
TION.—

‘(1) IN GENERAL.—For purposes of sub-
section (a)(2)(B), the importation of a quali-
fying drug by an individual is in accordance
with this subsection if the following condi-
tions are met:

““(A) The drug is accompanied by a copy of
a prescription for the drug, which prescrip-
tion—

‘(i) is valid under applicable Federal and
State laws; and

‘(i) was issued by a practitioner who,
under the law of a State of which the indi-
vidual is a resident, or in which the indi-
vidual receives care from the practitioner
who issues the prescription, is authorized to
administer prescription drugs.

‘(B) The drug is accompanied by a copy of
the documentation that was required under
the law or regulations of the permitted coun-
try in which the exporter is located, as a
condition of dispensing the drug to the indi-
vidual.

‘““(C) The copies referred to in subpara-
graphs (A)(i) and (B) are marked in a manner
sufficient—

‘(i) to indicate that the prescription, and
the equivalent document in the permitted
country in which the exporter is located,
have been filled; and

‘‘(ii) to prevent a duplicative filling by an-
other pharmacist.

‘(D) The individual has provided to the
registered exporter a complete list of all
drugs used by the individual for review by
the individuals who dispense the drug.

‘““(E) The quantity of the drug does not ex-
ceed a 90-day supply.

‘“(F) The drug is not an ineligible subpart
H drug. For purposes of this section, a pre-
scription drug is an ‘ineligible subpart H
drug’ if the drug was approved by the Sec-
retary under subpart H of part 314 of title 21,
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Code of Federal Regulations (relating to ac-
celerated approval), with restrictions under
section 520 of such part to assure safe use,
and the Secretary has published in the Fed-
eral Register a notice that the Secretary has
determined that good cause exists to pro-
hibit the drug from being imported pursuant
to this subsection.

‘“(2) NOTICE REGARDING DRUG REFUSED AD-
MISSION.—If a registered exporter ships a
drug to an individual pursuant to subsection
(a)(2)(B) and the drug is refused admission to
the United States, a written notice shall be
sent to the individual and to the exporter
that informs the individual and the exporter
of such refusal and the reason for the refusal.

“(j) MAINTENANCE OF RECORDS AND SAM-
PLES.—

‘(1) IN GENERAL.—A registration condition
is that the importer or exporter involved
shall—

“‘(A) maintain records required under this
section for not less than 2 years; and

‘“(B) maintain samples of each lot of a
qualifying drug required under this section
for not more than 2 years.

‘(2) PLACE OF RECORD MAINTENANCE.—The
records described under paragraph (1) shall
be maintained—

‘““(A) in the case of an importer, at the
place of business of the importer at which
the importer initially receives the qualifying
drug after importation; or

‘(B) in the case of an exporter, at the facil-
ity from which the exporter ships the quali-
fying drug to the United States.

“(k) DRUG RECALLS.—

‘(1) MANUFACTURERS.—A person that man-
ufactures a qualifying drug imported from a
permitted country under this section shall
promptly inform the Secretary—

““(A) if the drug is recalled or withdrawn
from the market in a permitted country;

‘“(B) how the drug may be identified, in-
cluding lot number; and

‘(C) the reason for the recall or with-
drawal.

‘‘(2) SECRETARY.—With respect to each per-
mitted country, the Secretary shall—

‘“(A) enter into an agreement with the gov-
ernment of the country to receive informa-
tion about recalls and withdrawals of quali-
fying drugs in the country; or

“(B) monitor recalls and withdrawals of
qualifying drugs in the country using any in-
formation that is available to the public in
any media.

“(3) NOTICE.—The Secretary may notify, as
appropriate, registered exporters, registered
importers, wholesalers, pharmacies, or the
public of a recall or withdrawal of a quali-
fying drug in a permitted country.

(1) DRUG LABELING AND PACKAGING.—

‘(1) IN GENERAL.—When a qualifying drug
that is imported into the United States by
an importer under subsection (a) is dispensed
by a pharmacist to an individual, the phar-
macist shall provide that the packaging and
labeling of the drug complies with all appli-
cable regulations promulgated under sec-
tions 3 and 4 of the Poison Prevention Pack-
aging Act of 1970 (15 U.S.C. 1471 et seq.) and
shall include with any other labeling pro-
vided to the individual the following:

‘“(A) The lot number assigned by the manu-
facturer.

‘“(B) The name and registration number of
the importer.

(9] If required under paragraph
(2)(B)(vi)(III) of subsection (g), a prominent
advisory that the drug is safe and effective
but not bioequivalent to the U.S. label drug.

‘(D) If the inactive ingredients of the drug
are different from the inactive ingredients
for the U.S. label drug—

‘(i) a prominent advisory that persons
with allergies should check the ingredient
list of the drug because the ingredients of
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the drug differ from the ingredients of the
U.S. label drug; and

‘“(ii) a list of the ingredients of the drug as
would be required under section 502(e).

‘(2) PACKAGING.—A qualifying drug that is
packaged in a unit-of-use container (as those
terms are defined in the United States Phar-
macopeia and National Formulary) shall not
be repackaged, provided that—

‘“(A) the packaging complies with all appli-
cable regulations under sections 3 and 4 of
the Poison Prevention Packaging Act of 1970
(15 U.S.C. 1471 et seq.); or

“(B) the consumer consents to waive the
requirements of such Act, after being in-
formed that the packaging does not comply
with such Act and that the pharmacist will
provide the drug in packaging that is compli-
ant at no additional cost.

“(m) CHARITABLE CONTRIBUTIONS.—Not-
withstanding any other provision of this sec-
tion, this section does not authorize the im-
portation into the United States of a quali-
fying drug donated or otherwise supplied for
free or at nominal cost by the manufacturer
of the drug to a charitable or humanitarian
organization, including the United Nations
and affiliates, or to a government of a for-
eign country.

“‘(n) UNFAIR AND DISCRIMINATORY ACTS AND
PRACTICES.—

‘(1) IN GENERAL.—It is unlawful for a man-
ufacturer, directly or indirectly (including
by being a party to a licensing agreement or
other agreement), to—

““(A) discriminate by charging a higher
price for a prescription drug sold to a reg-
istered exporter or other person in a per-
mitted country that exports a qualifying
drug to the United States under this section
than the price that is charged, inclusive of
rebates or other incentives to the permitted
country or other person, to another person
that is in the same country and that does
not export a qualifying drug into the United
States under this section;

‘(B) discriminate by charging a higher
price for a prescription drug sold to a reg-
istered importer or other person that distrib-
utes, sells, or uses a qualifying drug im-
ported into the United States under this sec-
tion than the price that is charged to an-
other person in the United States that does
not import a qualifying drug under this sec-
tion, or that does not distribute, sell, or use
such a drug;

‘“(C) discriminate by denying, restricting,
or delaying supplies of a prescription drug to
a registered exporter or other person in a
permitted country that exports a qualifying
drug to the United States under this section
or to a registered importer or other person
that distributes, sells, or uses a qualifying
drug imported into the United States under
this section;

‘(D) discriminate by publicly, privately, or
otherwise refusing to do business with a reg-
istered exporter or other person in a per-
mitted country that exports a qualifying
drug to the United States under this section
or with a registered importer or other person
that distributes, sells, or uses a qualifying
drug imported into the United States under
this section;

‘“(E) knowingly fail to submit a notice
under subsection (g)(2)(B)(i), knowingly fail
to submit such a notice on or before the date
specified in subsection (g)(2)(B)(v) or as oth-
erwise required under subsection (e) (3), (4),
and (5) of section 4 of the Pharmaceutical
Market Access and Drug Safety Act of 2009,
knowingly submit such a notice that makes
a materially false, fictitious, or fraudulent
statement, or knowingly fail to provide
promptly any information requested by the
Secretary to review such a notice;

“(F) knowingly fail to submit an applica-
tion required under subsection (g)(2)(F),
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knowingly fail to submit such an application
on or before the date specified in subsection
(2)(2)(F)(ii), knowingly submit such an appli-
cation that makes a materially false, ficti-
tious, or fraudulent statement, or knowingly
fail to provide promptly any information re-
quested by the Secretary to review such an
application;

‘(G) cause there to be a difference (includ-
ing a difference in active ingredient, route of
administration, dosage form, strength, for-
mulation, manufacturing establishment,
manufacturing process, or person that manu-
factures the drug) between a prescription
drug for distribution in the United States
and the drug for distribution in a permitted
country;

‘“‘(H) refuse to allow an inspection author-
ized under this section of an establishment
that manufactures a qualifying drug that is,
or will be, introduced for commercial dis-
tribution in a permitted country;

“(I) fail to conform to the methods used in,
or the facilities used for, the manufacturing,
processing, packing, or holding of a quali-
fying drug that is, or will be, introduced for
commercial distribution in a permitted
country to good manufacturing practice
under this Act;

‘“(J) become a party to a licensing agree-
ment or other agreement related to a quali-
fying drug that fails to provide for compli-
ance with all requirements of this section
with respect to such drug;

“(K) enter into a contract that restricts,
prohibits, or delays the importation of a
qualifying drug under this section;

‘(L) engage in any other action to restrict,
prohibit, or delay the importation of a quali-
fying drug under this section; or

(M) engage in any other action that the
Federal Trade Commission determines to
discriminate against a person that engages
or attempts to engage in the importation of
a qualifying drug under this section.

‘(2) REFERRAL OF POTENTIAL VIOLATIONS.—
The Secretary shall promptly refer to the
Federal Trade Commission each potential
violation of subparagraph (E), (F), (G), (H),
or (I) of paragraph (1) that becomes known to
the Secretary.

‘“(3) AFFIRMATIVE DEFENSE.—

‘“(A) DISCRIMINATION.—It shall be an af-
firmative defense to a charge that a manu-
facturer has discriminated under subpara-
graph (A), (B), (C), (D), or (M) of paragraph
(1) that the higher price charged for a pre-
scription drug sold to a person, the denial,
restriction, or delay of supplies of a prescrip-
tion drug to a person, the refusal to do busi-
ness with a person, or other discriminatory
activity against a person, is not based, in
whole or in part, on—

‘(i) the person exporting or importing a
qualifying drug into the United States under
this section; or

‘‘(ii) the person distributing, selling, or
using a qualifying drug imported into the
United States under this section.

‘“(B) DRUG DIFFERENCES.—It shall be an af-
firmative defense to a charge that a manu-
facturer has caused there to be a difference
described in subparagraph (G) of paragraph
(1) that—

‘(i) the difference was required by the
country in which the drug is distributed;

‘“(ii) the Secretary has determined that the
difference was necessary to improve the safe-
ty or effectiveness of the drug;

‘“(iii) the person manufacturing the drug
for distribution in the United States has
given notice to the Secretary under sub-
section (g)(2)(B)(i) that the drug for distribu-
tion in the United States is not different
from a drug for distribution in permitted
countries whose combined population rep-
resents at least 50 percent of the total popu-
lation of all permitted countries; or
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‘‘(iv) the difference was not caused, in
whole or in part, for the purpose of restrict-
ing importation of the drug into the United
States under this section.

‘“(4) EFFECT OF SUBSECTION.—

‘“(A) SALES IN OTHER COUNTRIES.—This sub-
section applies only to the sale or distribu-
tion of a prescription drug in a country if the
manufacturer of the drug chooses to sell or
distribute the drug in the country. Nothing
in this subsection shall be construed to com-
pel the manufacturer of a drug to distribute
or sell the drug in a country.

‘“(B) DISCOUNTS TO INSURERS, HEALTH
PLANS, PHARMACY BENEFIT MANAGERS, AND
COVERED ENTITIES.—Nothing in this sub-
section shall be construed to—

‘‘(i) prevent or restrict a manufacturer of a
prescription drug from providing discounts
to an insurer, health plan, pharmacy benefit
manager in the United States, or covered en-
tity in the drug discount program under sec-
tion 340B of the Public Health Service Act
(42 U.S.C. 256b) in return for inclusion of the
drug on a formulary;

‘‘(ii) require that such discounts be made
available to other purchasers of the prescrip-
tion drug; or

‘‘(iii) prevent or restrict any other meas-
ures taken by an insurer, health plan, or
pharmacy benefit manager to encourage con-
sumption of such prescription drug.

¢(C) CHARITABLE CONTRIBUTIONS.—Nothing
in this subsection shall be construed to—

‘(i) prevent a manufacturer from donating
a prescription drug, or supplying a prescrip-
tion drug at nominal cost, to a charitable or
humanitarian organization, including the
United Nations and affiliates, or to a govern-
ment of a foreign country; or

‘‘(ii) apply to such donations or supplying
of a prescription drug.

*“(6) ENFORCEMENT.—

“(A) UNFAIR OR DECEPTIVE ACT OR PRAC-
TICE.—A violation of this subsection shall be
treated as a violation of a rule defining an
unfair or deceptive act or practice prescribed
under section 18(a)(1)(B) of the Federal Trade
Commission Act (15 U.S.C. 57a(a)(1)(B)).

‘“(B) ACTIONS BY THE COMMISSION.—The
Federal Trade Commission—

‘(i) shall enforce this subsection in the
same manner, by the same means, and with
the same jurisdiction, powers, and duties as
though all applicable terms and provisions of
the Federal Trade Commission Act (15 U.S.C.
41 et seq.) were incorporated into and made
a part of this section; and

‘(ii) may seek monetary relief threefold
the damages sustained, in addition to any
other remedy available to the Federal Trade
Commission under the Federal Trade Com-
mission Act (15 U.S.C. 41 et seq.).

*“(6) ACTIONS BY STATES.—

““(A) IN GENERAL.—

‘(i) CIVIL ACTIONS.—In any case in which
the attorney general of a State has reason to
believe that an interest of the residents of
that State have been adversely affected by
any manufacturer that violates paragraph
(1), the attorney general of a State may
bring a civil action on behalf of the residents
of the State, and persons doing business in
the State, in a district court of the United
States of appropriate jurisdiction to—

‘“(I) enjoin that practice;

“(II) enforce compliance with this sub-
section;

‘(ITI) obtain damages, restitution, or other
compensation on behalf of residents of the
State and persons doing business in the
State, including threefold the damages; or

“(IV) obtain such other relief as the court
may consider to be appropriate.

¢“(ii) NOTICE.—

‘(I) IN GENERAL.—Before filing an action
under clause (i), the attorney general of the
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State involved shall provide to the Federal
Trade Commission—

‘“‘(aa) written notice of that action; and

“(bb) a copy of the complaint for that ac-
tion.

‘“(II) EXEMPTION.—Subclause (I) shall not
apply with respect to the filing of an action
by an attorney general of a State under this
paragraph, if the attorney general deter-
mines that it is not feasible to provide the
notice described in that subclause before fil-
ing of the action. In such case, the attorney
general of a State shall provide notice and a
copy of the complaint to the Federal Trade
Commission at the same time as the attor-
ney general files the action.

¢(B) INTERVENTION.—

‘(i) IN GENERAL.—On receiving mnotice
under subparagraph (A)@i), the Federal
Trade Commission shall have the right to in-
tervene in the action that is the subject of
the notice.

‘(i) EFFECT OF INTERVENTION.—If the Fed-
eral Trade Commission intervenes in an ac-
tion under subparagraph (A), it shall have
the right—

‘() to be heard with respect to any matter
that arises in that action; and

““(II) to file a petition for appeal.

¢“(C) CONSTRUCTION.—For purposes of bring-
ing any civil action under subparagraph (A),
nothing in this subsection shall be construed
to prevent an attorney general of a State
from exercising the powers conferred on the
attorney general by the laws of that State
to—

‘(i) conduct investigations;

¢‘(i1) administer oaths or affirmations; or

‘“(iii) compel the attendance of witnesses
or the production of documentary and other
evidence.

‘(D) ACTIONS BY THE COMMISSION.—In any
case in which an action is instituted by or on
behalf of the Federal Trade Commission for
a violation of paragraph (1), a State may not,
during the pendency of that action, institute
an action under subparagraph (A) for the
same violation against any defendant named
in the complaint in that action.

‘‘(E) VENUE.—Any action brought under
subparagraph (A) may be brought in the dis-
trict court of the United States that meets
applicable requirements relating to venue
under section 1391 of title 28, United States
Code.

“(F) SERVICE OF PROCESS.—In an action
brought under subparagraph (A), process
may be served in any district in which the
defendant—

‘(1) is an inhabitant; or

‘“(ii) may be found.

“(G) MEASUREMENT OF DAMAGES.—In any
action under this paragraph to enforce a
cause of action under this subsection in
which there has been a determination that a
defendant has violated a provision of this
subsection, damages may be proved and as-
sessed in the aggregate by statistical or sam-
pling methods, by the computation of illegal
overcharges or by such other reasonable sys-
tem of estimating aggregate damages as the
court in its discretion may permit without
the necessity of separately proving the indi-
vidual claim of, or amount of damage to, per-
sons on whose behalf the suit was brought.

‘“(H) EXCLUSION ON DUPLICATIVE RELIEF.—
The district court shall exclude from the
amount of monetary relief awarded in an ac-
tion under this paragraph brought by the at-
torney general of a State any amount of
monetary relief which duplicates amounts
which have been awarded for the same in-
jury.

“(7) EFFECT ON ANTITRUST LAWS.—Nothing
in this subsection shall be construed to mod-
ify, impair, or supersede the operation of the
antitrust laws. For the purpose of this sub-
section, the term ‘antitrust laws’ has the
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meaning given it in the first section of the
Clayton Act, except that it includes section
5 of the Federal Trade Commission Act to
the extent that such section 5 applies to un-
fair methods of competition.

‘“(8) MANUFACTURER.—In this subsection,
the term ‘manufacturer’ means any entity,
including any affiliate or licensee of that en-
tity, that is engaged in—

‘“(A) the production, preparation, propaga-
tion, compounding, conversion, or processing
of a prescription drug, either directly or in-
directly by extraction from substances of
natural origin, or independently by means of
chemical synthesis, or by a combination of
extraction and chemical synthesis; or

‘(B) the packaging, repackaging, labeling,
relabeling, or distribution of a prescription
drug.”.

(b) PROHIBITED AcCTS.—The Federal Food,
Drug, and Cosmetic Act is amended—

(1) in section 301 (21 U.S.C. 331), by striking
paragraph (aa) and inserting the following:

‘‘(aa)(1) The sale or trade by a pharmacist,
or by a business organization of which the
pharmacist is a part, of a qualifying drug
that under section 804(a)(2)(A) was imported
by the pharmacist, other than—

““(A) a sale at retail made pursuant to dis-
pensing the drug to a customer of the phar-
macist or organization; or

‘“(B) a sale or trade of the drug to a phar-
macy or a wholesaler registered to import
drugs under section 804.

‘“(2) The sale or trade by an individual of a
qualifying drug that under section
804(a)(2)(B) was imported by the individual.

‘(3) The making of a materially false, fic-
titious, or fraudulent statement or represen-
tation, or a material omission, in a notice
under clause (i) of section 804(g)(2)(B) or in
an application required under section
804(g)(2)(F), or the failure to submit such a
notice or application.

‘“(4) The importation of a drug in violation
of a registration condition or other require-
ment under section 804, the falsification of
any record required to be maintained, or pro-
vided to the Secretary, under such section,
or the violation of any registration condition
or other requirement under such section.”;
and

(2) in section 303(a) (21 U.S.C. 333(a)), by
striking paragraph (6) and inserting the fol-
lowing:

‘(6) Notwithstanding subsection (a), any
person that knowingly violates section 301(i)
(2) or (3) or section 301(aa)(4) shall be impris-
oned not more than 10 years, or fined in ac-
cordance with title 18, United States Code,
or both.”.

(c) AMENDMENT OF CERTAIN PROVISIONS.—

(1) IN GENERAL.—Section 801 of the Federal
Food, Drug, and Cosmetic Act (21 U.S.C. 381)
is amended by striking subsection (g) and in-
serting the following:

‘(g) With respect to a prescription drug
that is imported or offered for import into
the United States by an individual who is
not in the business of such importation, that
is not shipped by a registered exporter under
section 804, and that is refused admission
under subsection (a), the Secretary shall no-
tify the individual that—

‘(1) the drug has been refused admission
because the drug was not a lawful import
under section 804;

‘(2) the drug is not otherwise subject to a
waiver of the requirements of subsection (a);

“(3) the individual may under section 804
lawfully import certain prescription drugs
from exporters registered with the Secretary
under section 804; and

‘“(4) the individual can find information
about such importation, including a list of
registered exporters, on the Internet website
of the Food and Drug Administration or
through a toll-free telephone number re-
quired under section 804.”.
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(2) ESTABLISHMENT REGISTRATION.—Section
510(i) of the Federal Food, Drug, and Cos-
metic Act (21 U.S.C. 360(i)) is amended in
paragraph (1) by inserting after ‘“‘import into
the United States’ the following: ‘¢, includ-
ing a drug that is, or may be, imported or of-
fered for import into the United States under
section 804,”.

(3) EFFECTIVE DATE.—The amendments
made by this subsection shall take effect on
the date that is 90 days after the date of en-
actment of this division.

(d) EXHAUSTION.—

(1) IN GENERAL.—Section 271 of title 35,
United States Code, is amended—

(A) by redesignating subsections (h) and (i)
as (i) and (j), respectively; and

(B) by inserting after subsection (g) the
following:

‘“(h) It shall not be an act of infringement
to use, offer to sell, or sell within the United
States or to import into the United States
any patented invention under section 804 of
the Federal Food, Drug, and Cosmetic Act
that was first sold abroad by or under au-
thority of the owner or licensee of such pat-
ent.”.

(2) RULE OF CONSTRUCTION.—Nothing in the
amendment made by paragraph (1) shall be
construed to affect the ability of a patent
owner or licensee to enforce their patent,
subject to such amendment.

(e) EFFECT OF SECTION 804.—

(1) IN GENERAL.—Section 804 of the Federal
Food, Drug, and Cosmetic Act, as added by
subsection (a), shall permit the importation
of qualifying drugs (as defined in such sec-
tion 804) into the United States without re-
gard to the status of the issuance of imple-
menting regulations—

(A) from exporters registered under such
section 804 on the date that is 90 days after
the date of enactment of this division; and

(B) from permitted countries, as defined in
such section 804, by importers registered
under such section 804 on the date that is 1
year after the date of enactment of this divi-
sion.

(2) REVIEW OF REGISTRATION BY CERTAIN EX-
PORTERS.—

(A) REVIEW PRIORITY.—In the review of reg-
istrations submitted under subsection (b) of
such section 804, registrations submitted by
entities in Canada that are significant ex-
porters of prescription drugs to individuals
in the United States as of the date of enact-
ment of this division will have priority dur-
ing the 90 day period that begins on such
date of enactment.

(B) PERIOD FOR REVIEW.—During such 90-
day period, the reference in subsection
(b)(2)(A) of such section 804 to 90 days (relat-
ing to approval or disapproval of registra-
tions) is, as applied to such entities, deemed
to be 30 days.

(C) LIMITATION.—That an exporter in Can-
ada exports, or has exported, prescription
drugs to individuals in the United States on
or before the date that is 90 days after the
date of enactment of this division shall not
serve as a basis, in whole or in part, for dis-
approving a registration under such section
804 from the exporter.

(D) FIRST YEAR LIMIT ON NUMBER OF EX-
PORTERS.—During the 1-year period begin-
ning on the date of enactment of this divi-
sion, the Secretary of Health and Human
Services (referred to in this section as the
“Secretary’) may limit the number of reg-
istered exporters under such section 804 to
not less than 50, so long as the Secretary
gives priority to those exporters with dem-
onstrated ability to process a high volume of
shipments of drugs to individuals in the
United States.

(E) SECOND YEAR LIMIT ON NUMBER OF EX-
PORTERS.—During the 1-year period begin-
ning on the date that is 1 year after the date
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of enactment of this division, the Secretary
may limit the number of registered exporters
under such section 804 to not less than 100, so
long as the Secretary gives priority to those
exporters with demonstrated ability to proc-
ess a high volume of shipments of drugs to
individuals in the United States.

(F) FURTHER LIMIT ON NUMBER OF EXPORT-
ERS.—During any 1l-year period beginning on
a date that is 2 or more years after the date
of enactment of this division, the Secretary
may limit the number of registered exporters
under such section 804 to not less than 25
more than the number of such exporters dur-
ing the previous 1-year period, so long as the
Secretary gives priority to those exporters
with demonstrated ability to process a high
volume of shipments of drugs to individuals
in the United States.

(3) LIMITS ON NUMBER OF IMPORTERS.—

(A) FIRST YEAR LIMIT ON NUMBER OF IM-
PORTERS.—During the 1l-year period begin-
ning on the date that is 1 year after the date
of enactment of this division, the Secretary
may limit the number of registered import-
ers under such section 804 to not less than
100 (of which at least a significant number
shall be groups of pharmacies, to the extent
feasible given the applications submitted by
such groups), so long as the Secretary gives
priority to those importers with dem-
onstrated ability to process a high volume of
shipments of drugs imported into the United
States.

(B) SECOND YEAR LIMIT ON NUMBER OF IM-
PORTERS.—During the 1l-year period begin-
ning on the date that is 2 years after the
date of enactment of this division, the Sec-
retary may limit the number of registered
importers under such section 804 to not less
than 200 (of which at least a significant num-
ber shall be groups of pharmacies, to the ex-
tent feasible given the applications sub-
mitted by such groups), so long as the Sec-
retary gives priority to those importers with
demonstrated ability to process a high vol-
ume of shipments of drugs into the United
States.

(C) FURTHER LIMIT ON NUMBER OF IMPORT-
ERS.—During any l-year period beginning on
a date that is 3 or more years after the date
of enactment of this division, the Secretary
may limit the number of registered import-
ers under such section 804 to not less than 50
more (of which at least a significant number
shall be groups of pharmacies, to the extent
feasible given the applications submitted by
such groups) than the number of such im-
porters during the previous 1-year period, so
long as the Secretary gives priority to those
importers with demonstrated ability to proc-
ess a high volume of shipments of drugs to
the United States.

(4) NOTICES FOR DRUGS FOR IMPORT FROM
CANADA.—The notice with respect to a quali-
fying drug introduced for commercial dis-
tribution in Canada as of the date of enact-
ment of this division that is required under
subsection (g)(2)(B)(i) of such section 804
shall be submitted to the Secretary not later
than 30 days after the date of enactment of
this division if—

(A) the U.S. label drug (as defined in such
section 804) for the qualifying drug is 1 of the
100 prescription drugs with the highest dollar
volume of sales in the United States based
on the 12 calendar month period most re-
cently completed before the date of enact-
ment of this division; or

(B) the notice is a notice under subsection
(2)(2)(B)(A)(II) of such section 804.

(6) NOTICE FOR DRUGS FOR IMPORT FROM
OTHER COUNTRIES.—The notice with respect
to a qualifying drug introduced for commer-
cial distribution in a permitted country
other than Canada as of the date of enact-
ment of this division that is required under
subsection (g)(2)(B)(i) of such section 804
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shall be submitted to the Secretary not later
than 180 days after the date of enactment of
this division if—

(A) the U.S. label drug for the qualifying
drug is 1 of the 100 prescription drugs with
the highest dollar volume of sales in the
United States based on the 12 calendar
month period that is first completed on the
date that is 120 days after the date of enact-
ment of this division; or

(B) the notice is a notice under subsection
(2)(2)(B)(1)(IT) of such section 804.

(6) NOTICE FOR OTHER DRUGS FOR IMPORT.—

(A) GUIDANCE ON SUBMISSION DATES.—The
Secretary shall by guidance establish a se-
ries of submission dates for the notices under
subsection (g)(2)(B)(i) of such section 804
with respect to qualifying drugs introduced
for commercial distribution as of the date of
enactment of this division and that are not
required to be submitted under paragraph (4)
or (b).

(B) CONSISTENT AND EFFICIENT USE OF RE-
SOURCES.—The Secretary shall establish the
dates described under subparagraph (A) so
that such notices described under subpara-
graph (A) are submitted and reviewed at a
rate that allows consistent and efficient use
of the resources and staff available to the
Secretary for such reviews. The Secretary
may condition the requirement to submit
such a notice, and the review of such a no-
tice, on the submission by a registered ex-
porter or a registered importer to the Sec-
retary of a notice that such exporter or im-
porter intends to import such qualifying
drug to the United States under such section
804.

(C) PRIORITY FOR DRUGS WITH HIGHER
SALES.—The Secretary shall establish the
dates described under subparagraph (A) so
that the Secretary reviews the notices de-
scribed under such subparagraph with re-
spect to qualifying drugs with higher dollar
volume of sales in the United States before
the notices with respect to drugs with lower
sales in the United States.

(7) NOTICES FOR DRUGS APPROVED AFTER EF-
FECTIVE DATE.—The notice required under
subsection (g)(2)(B)(i) of such section 804 for
a qualifying drug first introduced for com-
mercial distribution in a permitted country
(as defined in such section 804) after the date
of enactment of this division shall be sub-
mitted to and reviewed by the Secretary as
provided under subsection (g)(2)(B) of such
section 804, without regard to paragraph (4),
(5), or (6).

(8) REPORT.—Beginning with the first full
fiscal year after the date of enactment of
this division, not later than 90 days after the
end of each fiscal year during which the Sec-
retary reviews a notice referred to in para-
graph (4), (5), or (6), the Secretary shall sub-
mit a report to Congress concerning the
progress of the Food and Drug Administra-
tion in reviewing the notices referred to in
paragraphs (4), (5), and (6).

(9) USER FEES.—

(A) EXPORTERS.—When establishing an ag-
gregate total of fees to be collected from ex-
porters under subsection (f)(2) of such sec-
tion 804, the Secretary shall, under sub-
section (£)(3)(C)(1) of such section 804, esti-
mate the total price of drugs imported under
subsection (a) of such section 804 into the
United States by registered exporters during
the first fiscal year in which this division
takes effect to be an amount equal to the
amount which bears the same ratio to
$1,000,000,000 as the number of days in such
fiscal year during which this division is ef-
fective bears to 365.
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(B) IMPORTERS.—When establishing an ag-
gregate total of fees to be collected from im-
porters under subsection (e)(2) of such sec-
tion 804, the Secretary shall, under sub-
section (e)(3)(C)(i) of such section 804, esti-
mate the total price of drugs imported under
subsection (a) of such section 804 into the
United States by registered importers dur-
ing—

(i) the first fiscal year in which this divi-
sion takes effect to be an amount equal to
the amount which bears the same ratio to
$1,000,000,000 as the number of days in such
fiscal year during which this division is ef-
fective bears to 365; and

(ii) the second fiscal year in which this di-
vision is in effect to be $3,000,000,000.

(C) SECOND YEAR ADJUSTMENT.—

(i) REPORTS.—Not later than February 20 of
the second fiscal year in which this division
is in effect, registered importers shall report
to the Secretary the total price and the total
volume of drugs imported to the United
States by the importer during the 4-month
period from October 1 through January 31 of
such fiscal year.

(ii) REESTIMATE.—Notwithstanding sub-
section (e)(3)(C)(ii) of such section 804 or sub-
paragraph (B), the Secretary shall reesti-
mate the total price of qualifying drugs im-
ported under subsection (a) of such section
804 into the United States by registered im-
porters during the second fiscal year in
which this division is in effect. Such reesti-
mate shall be equal to—

(I) the total price of qualifying drugs im-
ported by each importer as reported under
clause (i); multiplied by

1) 3.

(iii) ADJUSTMENT.—The Secretary shall ad-
just the fee due on April 1 of the second fis-
cal year in which this division is in effect,
from each importer so that the aggregate
total of fees collected under subsection (e)(2)
for such fiscal year does not exceed the total
price of qualifying drugs imported under sub-
section (a) of such section 804 into the
United States by registered importers during
such fiscal year as reestimated under clause
(ii).

(D) FAILURE TO PAY FEES.—Notwith-
standing any other provision of this section,
the Secretary may prohibit a registered im-
porter or exporter that is required to pay
user fees under subsection (e) or (f) of such
section 804 and that fails to pay such fees
within 30 days after the date on which it is
due, from importing or offering for importa-
tion a qualifying drug under such section 804
until such fee is paid.

(E) ANNUAL REPORT.—

(i) FOOD AND DRUG ADMINISTRATION.—Not
later than 180 days after the end of each fis-
cal year during which fees are collected
under subsection (e), (f), or (g)(2)(B)(iv) of
such section 804, the Secretary shall prepare
and submit to the House of Representatives
and the Senate a report on the implementa-
tion of the authority for such fees during
such fiscal year and the use, by the Food and
Drug Administration, of the fees collected
for the fiscal year for which the report is
made and credited to the Food and Drug Ad-
ministration.

(ii) CUSTOMS AND BORDER CONTROL.—Not
later than 180 days after the end of each fis-
cal year during which fees are collected
under subsection (e) or (f) of such section 804,
the Secretary of Homeland Security, in con-
sultation with the Secretary of the Treas-
ury, shall prepare and submit to the House of
Representatives and the Senate a report on
the use, by the Bureau of Customs and Bor-
der Protection, of the fees, if any, trans-
ferred by the Secretary to the Bureau of Cus-
toms and Border Protection for the fiscal
year for which the report is made.
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(10) SPECIAL RULE REGARDING IMPORTATION
BY INDIVIDUALS.—

(A) IN GENERAL.—Notwithstanding any pro-
vision of this division (or an amendment
made by this division), the Secretary shall
expedite the designation of any additional
countries from which an individual may im-
port a qualifying drug into the United States
under such section 804 if any action imple-
mented by the Government of Canada has
the effect of limiting or prohibiting the im-
portation of qualifying drugs into the United
States from Canada.

(B) TIMING AND CRITERIA.—The Secretary
shall designate such additional countries
under subparagraph (A)—

(i) not later than 6 months after the date of
the action by the Government of Canada de-
scribed under such subparagraph; and

(ii) using the criteria described under sub-
section (a)(4)(D)(i)(II) of such section 804.

(f) IMPLEMENTATION OF SECTION 804.—

(1) INTERIM RULE.—The Secretary may pro-
mulgate an interim rule for implementing
section 804 of the Federal Food, Drug, and
Cosmetic Act, as added by subsection (a) of
this section.

(2) NO NOTICE OF PROPOSED RULEMAKING.—
The interim rule described under paragraph
(1) may be developed and promulgated by the
Secretary without providing general notice
of proposed rulemaking.

(3) FINAL RULE.—Not later than 1 year after
the date on which the Secretary promulgates
an interim rule under paragraph (1), the Sec-
retary shall, in accordance with procedures
under section 553 of title 5, United States
Code, promulgate a final rule for imple-
menting such section 804, which may incor-
porate by reference provisions of the interim
rule provided for under paragraph (1), to the
extent that such provisions are not modified.

(g) CONSUMER EDUCATION.—The Secretary
shall carry out activities that educate con-
sumers—

(1) with regard to the availability of quali-
fying drugs for import for personal use from
an exporter registered with and approved by
the Food and Drug Administration under
section 804 of the Federal Food, Drug, and
Cosmetic Act, as added by this section, in-
cluding information on how to verify wheth-
er an exporter is registered and approved by
use of the Internet website of the Food and
Drug Administration and the toll-free tele-
phone number required by this division;

(2) that drugs that consumers attempt to
import from an exporter that is not reg-
istered with and approved by the Food and
Drug Administration can be seized by the
United States Customs Service and de-
stroyed, and that such drugs may be counter-
feit, unapproved, unsafe, or ineffective;

(3) with regard to the suspension and ter-
mination of any registration of a registered
importer or exporter under such section 804;
and

(4) with regard to the availability at do-
mestic retail pharmacies of qualifying drugs
imported under such section 804 by domestic
wholesalers and pharmacies registered with
and approved by the Food and Drug Adminis-
tration.

(h) EFFECT ON ADMINISTRATION PRAC-
TICES.—Notwithstanding any provision of
this division (and the amendments made by
this division), the practices and policies of
the Food and Drug Administration and Bu-
reau of Customs and Border Protection, in
effect on January 1, 2004, with respect to the
importation of prescription drugs into the
United States by an individual, on the per-
son of such individual, for personal use, shall
remain in effect.

(1) REPORT TO CONGRESS.—The Federal
Trade Commission shall, on an annual basis,
submit to Congress a report that describes
any action taken during the period for which
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the report is being prepared to enforce the
provisions of section 804(n) of the Federal
Food, Drug, and Cosmetic Act (as added by
this division), including any pending inves-
tigations or civil actions under such section.
SEC. 5. DISPOSITION OF CERTAIN DRUGS DENIED
ADMISSION INTO UNITED STATES.

(a) IN GENERAL.—Chapter VIII of the Fed-
eral Food, Drug, and Cosmetic Act (21 U.S.C.
381 et seq.), as amended by section 4, is fur-
ther amended by adding at the end the fol-
lowing section:

“SEC. 805. DISPOSITION OF CERTAIN DRUGS DE-
NIED ADMISSION.

‘‘(a) IN GENERAL.—The Secretary of Home-
land Security shall deliver to the Secretary
a shipment of drugs that is imported or of-
fered for import into the United States if—

‘(1) the shipment has a declared value of
less than $10,000; and

“(2)(A) the shipping container for such
drugs does not bear the markings required
under section 804(d)(2); or

‘“(B) the Secretary has requested delivery
of such shipment of drugs.

“(b) No BoND OR EXPORT.—Section 801(b)
does not authorize the delivery to the owner
or consignee of drugs delivered to the Sec-
retary under subsection (a) pursuant to the
execution of a bond, and such drugs may not
be exported.

“(c) DESTRUCTION OF VIOLATIVE SHIP-
MENT.—The Secretary shall destroy a ship-
ment of drugs delivered by the Secretary of
Homeland Security to the Secretary under
subsection (a) if—

‘(1) in the case of drugs that are imported
or offered for import from a registered ex-
porter under section 804, the drugs are in vio-
lation of any standard described in section
804(2)(5); or

‘“(2) in the case of drugs that are not im-
ported or offered for import from a reg-
istered exporter under section 804, the drugs
are in violation of a standard referred to in
section 801(a) or 801(d)(1).

¢“(d) CERTAIN PROCEDURES.—

‘(1) IN GENERAL.—The delivery and de-
struction of drugs under this section may be
carried out without notice to the importer,
owner, or consignee of the drugs except as
required by section 801(g) or section 804(i)(2).
The issuance of receipts for the drugs, and
recordkeeping activities regarding the drugs,
may be carried out on a summary basis.

‘(2) OBJECTIVE OF PROCEDURES.—Proce-
dures promulgated under paragraph (1) shall
be designed toward the objective of ensuring
that, with respect to efficiently utilizing
Federal resources available for carrying out
this section, a substantial majority of ship-
ments of drugs subject to described in sub-
section (c) are identified and destroyed.

‘‘(e) EVIDENCE EXCEPTION.—Drugs may not
be destroyed under subsection (c) to the ex-
tent that the Attorney General of the United
States determines that the drugs should be
preserved as evidence or potential evidence
with respect to an offense against the United
States.

“(f) RULE OF CONSTRUCTION.—This section
may not be construed as having any legal ef-
fect on applicable law with respect to a ship-
ment of drugs that is imported or offered for
import into the United States and has a de-
clared value equal to or greater than
$10,000.”".

(b) PROCEDURES.—Procedures for carrying
out section 805 of the Federal Food, Drug,
and Cosmetic Act, as added by subsection
(a), shall be established not later than 90
days after the date of the enactment of this
division.

(c) EFFECTIVE DATE.—The amendments
made by this section shall take effect on the
date that is 90 days after the date of enact-
ment of this division.
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SEC. 6. WHOLESALE DISTRIBUTION OF DRUGS;
STATEMENTS REGARDING PRIOR
SALE, PURCHASE, OR TRADE.

(a) STRIKING OF EXEMPTIONS; APPLICABILITY
TO REGISTERED EXPORTERS.—Section 503(e) of
the Federal Food, Drug, and Cosmetic Act
(21 U.S.C. 353(e)) is amended—

(1) in paragraph (1)—

(A) by striking ‘“‘and who is not the manu-
facturer or an authorized distributor of
record of such drug’’;

(B) by striking ‘‘to an authorized dis-
tributor of record or’’; and

(C) by striking subparagraph (B) and in-
serting the following:

‘“(B) The fact that a drug subject to sub-
section (b) is exported from the TUnited
States does not with respect to such drug ex-
empt any person that is engaged in the busi-
ness of the wholesale distribution of the drug
from providing the statement described in
subparagraph (A) to the person that receives
the drug pursuant to the export of the drug.

“(C)(i) The Secretary shall by regulation
establish requirements that supersede sub-
paragraph (A) (referred to in this subpara-
graph as ‘alternative requirements’) to iden-
tify the chain of custody of a drug subject to
subsection (b) from the manufacturer of the
drug throughout the wholesale distribution
of the drug to a pharmacist who intends to
sell the drug at retail if the Secretary deter-
mines that the alternative requirements,
which may include standardized anti-coun-
terfeiting or track-and-trace technologies,
will identify such chain of custody or the
identity of the discrete package of the drug
from which the drug is dispensed with equal
or greater certainty to the requirements of
subparagraph (A), and that the alternative
requirements are economically and tech-
nically feasible.

‘“(ii) When the Secretary promulgates a
final rule to establish such alternative re-
quirements, the final rule in addition shall,
with respect to the registration condition es-
tablished in clause (i) of section 804(c)(3)(B),
establish a condition equivalent to the alter-
native requirements, and such equivalent
condition may be met in lieu of the registra-
tion condition established in such clause
@.7

(2) in paragraph (2)(A), by adding at the
end the following: ‘‘“The preceding sentence
may not be construed as having any applica-
bility with respect to a registered exporter
under section 804.”’; and

(3) in paragraph (3), by striking ‘‘and sub-
section (d)—" in the matter preceding sub-
paragraph (A) and all that follows through
“the term ‘wholesale distribution’ means’ in
subparagraph (B) and inserting the fol-
lowing: ‘‘and subsection (d), the term ‘whole-
sale distribution’ means’’.

(b) CONFORMING  AMENDMENT.—Section
503(d) of the Federal Food, Drug, and Cos-
metic Act (21 U.S.C. 353(d)) is amended by
adding at the end the following:

‘‘(4) Each manufacturer of a drug subject
to subsection (b) shall maintain at its cor-
porate offices a current list of the authorized
distributors of record of such drug.

*“(5) For purposes of this subsection, the
term ‘authorized distributors of record’
means those distributors with whom a manu-
facturer has established an ongoing relation-
ship to distribute such manufacturer’s prod-
ucts.”.

(¢) EFFECTIVE DATE.—

(1) IN GENERAL.—The amendments made by
paragraphs (1) and (3) of subsection (a) and
by subsection (b) shall take effect on Janu-
ary 1, 2012.

(2) DRUGS IMPORTED BY REGISTERED IMPORT-
ERS UNDER SECTION 804.—Notwithstanding
paragraph (1), the amendments made by
paragraphs (1) and (3) of subsection (a) and
by subsection (b) shall take effect on the
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date that is 90 days after the date of enact-
ment of this division with respect to quali-
fying drugs imported under section 804 of the
Federal Food, Drug, and Cosmetic Act, as
added by section 4.

(3) EFFECT WITH RESPECT TO REGISTERED EX-
PORTERS.—The amendment made by sub-
section (a)(2) shall take effect on the date
that is 90 days after the date of enactment of
this division.

(4) ALTERNATIVE REQUIREMENTS.—The Sec-
retary shall issue regulations to establish
the alternative requirements, referred to in
the amendment made by subsection (a)(l),
that take effect not later than January 1,
2012.

(5) INTERMEDIATE REQUIREMENTS.—The Sec-
retary shall by regulation require the use of
standardized anti-counterfeiting or track-
and-trace technologies on prescription drugs
at the case and pallet level effective not
later than 1 year after the date of enactment
of this division.

(6) ADDITIONAL REQUIREMENTS.—

(A) IN GENERAL.—Notwithstanding any
other provision of this section, the Secretary
shall, not later than 18 months after the date
of enactment of this division, require that
the packaging of any prescription drug in-
corporates—

(i) a standardized numerical identifier
unique to each package of such drug, applied
at the point of manufacturing and repack-
aging (in which case the numerical identifier
shall be linked to the numerical identifier
applied at the point of manufacturing); and

(ii)(I) overt optically variable counterfeit-
resistant technologies that—

(aa) are visible to the naked eye, providing
for visual identification of product authen-
ticity without the need for readers, micro-
scopes, lighting devices, or scanners;

(bb) are similar to that used by the Bureau
of Engraving and Printing to secure United
States currency;

(cc) are manufactured and distributed in a
highly secure, tightly controlled environ-
ment; and

(dd) incorporate additional layers of non-
visible convert security features up to and
including forensic capability, as described in
subparagraph (B); or

(IT) technologies that have a function of se-
curity comparable to that described in sub-
clause (I), as determined by the Secretary.

(B) STANDARDS FOR PACKAGING.—For the
purpose of making it more difficult to coun-
terfeit the packaging of drugs subject to this
paragraph, the manufacturers of such drugs
shall incorporate the technologies described
in subparagraph (A) into at least 1 additional
element of the physical packaging of the
drugs, including blister packs, shrink wrap,
package labels, package seals, bottles, and
boxes.

SEC. 7. INTERNET SALES OF PRESCRIPTION
DRUGS.

(a) IN GENERAL.—Chapter V of the Federal
Food, Drug, and Cosmetic Act (21 U.S.C. 351
et seq.) is amended by inserting after section
503B the following:

“SEC. 503C. INTERNET SALES OF PRESCRIPTION
DRUGS.

‘“(a) REQUIREMENTS REGARDING INFORMA-
TION ON INTERNET SITE.—

‘(1) IN GENERAL.—A person may not dis-
pense a prescription drug pursuant to a sale
of the drug by such person if—

‘“(A) the purchaser of the drug submitted
the purchase order for the drug, or conducted
any other part of the sales transaction for
the drug, through an Internet site;

‘“(B) the person dispenses the drug to the
purchaser by mailing or shipping the drug to
the purchaser; and

‘“(C) such site, or any other Internet site
used by such person for purposes of sales of
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a prescription drug, fails to meet each of the
requirements specified in paragraph (2),
other than a site or pages on a site that—

‘(i) are not intended to be accessed by pur-
chasers or prospective purchasers; or

‘‘(ii) provide an Internet information loca-
tion tool within the meaning of section
231(e)(6) of the Communications Act of 1934
(47 U.S.C. 231(e)(b)).

‘“(2) REQUIREMENTS.—With respect to an
Internet site, the requirements referred to in
subparagraph (C) of paragraph (1) for a per-
son to whom such paragraph applies are as
follows:

‘‘(A) Each page of the site shall include ei-
ther the following information or a link to a
page that provides the following informa-
tion:

‘(i) The name of such person.

‘“(ii) Each State in which the person is au-
thorized by law to dispense prescription
drugs.

‘“(iii) The address and telephone number of
each place of business of the person with re-
spect to sales of prescription drugs through
the Internet, other than a place of business
that does not mail or ship prescription drugs
to purchasers.

‘“(iv) The name of each individual who
serves as a pharmacist for prescription drugs
that are mailed or shipped pursuant to the
site, and each State in which the individual
is authorized by law to dispense prescription
drugs.

‘“(v) If the person provides for medical con-
sultations through the site for purposes of
providing prescriptions, the name of each in-
dividual who provides such consultations;
each State in which the individual is 1li-
censed or otherwise authorized by law to
provide such consultations or practice medi-
cine; and the type or types of health profes-
sions for which the individual holds such li-
censes or other authorizations.

‘“(B) A link to which paragraph (1) applies
shall be displayed in a clear and prominent
place and manner, and shall include in the
caption for the link the words ‘licensing and
contact information’.

‘“(b) INTERNET SALES WITHOUT APPRO-
PRIATE MEDICAL RELATIONSHIPS.—

‘(1) IN GENERAL.—Except as provided in
paragraph (2), a person may not dispense a
prescription drug, or sell such a drug, if—

‘““(A) for purposes of such dispensing or
sale, the purchaser communicated with the
person through the Internet;

‘“(B) the patient for whom the drug was
dispensed or purchased did not, when such
communications began, have a prescription
for the drug that is valid in the United
States;

‘“(C) pursuant to such communications, the
person provided for the involvement of a
practitioner, or an individual represented by
the person as a practitioner, and the practi-
tioner or such individual issued a prescrip-
tion for the drug that was purchased;

‘(D) the person knew, or had reason to
know, that the practitioner or the individual
referred to in subparagraph (C) did not, when
issuing the prescription, have a qualifying
medical relationship with the patient; and

‘““(E) the person received payment for the
dispensing or sale of the drug.

For purposes of subparagraph (E), payment
is received if money or other valuable con-
sideration is received.

‘(2) EXCEPTIONS.—Paragraph (1) does not
apply to—

“‘(A) the dispensing or selling of a prescrip-
tion drug pursuant to telemedicine practices
sponsored by—

‘(i) a hospital that has in effect a provider
agreement under title XVIII of the Social
Security Act (relating to the Medicare pro-
gram); or
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‘‘(ii) a group practice that has not fewer
than 100 physicians who have in effect pro-
vider agreements under such title; or

“(B) the dispensing or selling of a prescrip-
tion drug pursuant to practices that promote
the public health, as determined by the Sec-
retary by regulation.

*“(3) QUALIFYING MEDICAL RELATIONSHIP.—

““(A) IN GENERAL.—With respect to issuing
a prescription for a drug for a patient, a
practitioner has a qualifying medical rela-
tionship with the patient for purposes of this
section if—

‘(i) at least one in-person medical evalua-
tion of the patient has been conducted by the
practitioner; or

‘‘(ii) the practitioner conducts a medical
evaluation of the patient as a covering prac-
titioner.

‘(B) IN-PERSON MEDICAL EVALUATION.—A
medical evaluation by a practitioner is an
in-person medical evaluation for purposes of
this section if the practitioner is in the phys-
ical presence of the patient as part of con-
ducting the evaluation, without regard to
whether portions of the evaluation are con-
ducted by other health professionals.

¢“(C) COVERING PRACTITIONER.—With respect
to a patient, a practitioner is a covering
practitioner for purposes of this section if
the practitioner conducts a medical evalua-
tion of the patient at the request of a practi-
tioner who has conducted at least one in-per-
son medical evaluation of the patient and is
temporarily unavailable to conduct the eval-
uation of the patient. A practitioner is a cov-
ering practitioner without regard to whether
the practitioner has conducted any in-person
medical evaluation of the patient involved.

*“(4) RULES OF CONSTRUCTION.—

“(A) INDIVIDUALS REPRESENTED AS PRACTI-
TIONERS.—A person who is not a practitioner
(as defined in subsection (e)(1)) lacks legal
capacity under this section to have a quali-
fying medical relationship with any patient.

‘“(B) STANDARD PRACTICE OF PHARMACY.—
Paragraph (1) may not be construed as pro-
hibiting any conduct that is a standard prac-
tice in the practice of pharmacy.

“(C) APPLICABILITY OF REQUIREMENTS.—
Paragraph (3) may not be construed as hav-
ing any applicability beyond this section,
and does not affect any State law, or inter-
pretation of State law, concerning the prac-
tice of medicine.

‘“(c) ACTIONS BY STATES.—

‘(1) IN GENERAL.—Whenever an attorney
general of any State has reason to believe
that the interests of the residents of that
State have been or are being threatened or
adversely affected because any person has
engaged or is engaging in a pattern or prac-
tice that violates section 301(1), the State
may bring a civil action on behalf of its resi-
dents in an appropriate district court of the
United States to enjoin such practice, to en-
force compliance with such section (includ-
ing a nationwide injunction), to obtain dam-
ages, restitution, or other compensation on
behalf of residents of such State, to obtain
reasonable attorneys fees and costs if the
State prevails in the civil action, or to ob-
tain such further and other relief as the
court may deem appropriate.

‘(2) NoTIicE.—The State shall serve prior
written notice of any civil action under para-
graph (1) or (5)(B) upon the Secretary and
provide the Secretary with a copy of its com-
plaint, except that if it is not feasible for the
State to provide such prior notice, the State
shall serve such notice immediately upon in-
stituting such action. Upon receiving a no-
tice respecting a civil action, the Secretary
shall have the right—

“‘(A) to intervene in such action;

‘(B) upon so intervening, to be heard on all
matters arising therein; and

“(C) to file petitions for appeal.
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““(3) CONSTRUCTION.—For purposes of bring-
ing any civil action under paragraph (1),
nothing in this chapter shall prevent an at-
torney general of a State from exercising the
powers conferred on the attorney general by
the laws of such State to conduct investiga-
tions or to administer oaths or affirmations
or to compel the attendance of witnesses or
the production of documentary and other
evidence.

‘‘(4) VENUE; SERVICE OF PROCESS.—Any civil
action brought under paragraph (1) in a dis-
trict court of the United States may be
brought in the district in which the defend-
ant is found, is an inhabitant, or transacts
business or wherever venue is proper under
section 1391 of title 28, United States Code.
Process in such an action may be served in
any district in which the defendant is an in-
habitant or in which the defendant may be
found.

‘“(5) ACTIONS BY OTHER STATE OFFICIALS.—

‘“(A) Nothing contained in this section
shall prohibit an authorized State official
from proceeding in State court on the basis
of an alleged violation of any civil or crimi-
nal statute of such State.

“(B) In addition to actions brought by an
attorney general of a State under paragraph
(1), such an action may be brought by offi-
cers of such State who are authorized by the
State to bring actions in such State on be-
half of its residents.

‘(d) EFFECT OF SECTION.—This section
shall not apply to a person that is a reg-
istered exporter under section 804.

‘‘(e) GENERAL DEFINITIONS.—For purposes
of this section:

‘(1) The term ‘practitioner’ means a prac-
titioner referred to in section 503(b)(1) with
respect to issuing a written or oral prescrip-
tion.

‘(2) The term ‘prescription drug’ means a
drug that is described in section 503(b)(1).

‘“(3) The term ‘qualifying medical relation-
ship’, with respect to a practitioner and a pa-
tient, has the meaning indicated for such
term in subsection (b).

¢“(f) INTERNET-RELATED DEFINITIONS.—

‘(1) IN GENERAL.—For purposes of this sec-
tion:

‘“(A) The term ‘Internet’ means collec-
tively the myriad of computer and tele-
communications facilities, including equip-
ment and operating software, which com-
prise the interconnected world-wide network
of networks that employ the transmission
control protocol/internet protocol, or any
predecessor or successor protocols to such
protocol, to communicate information of all
kinds by wire or radio.

‘“(B) The term °‘link’, with respect to the
Internet, means one or more letters, words,
numbers, symbols, or graphic items that ap-
pear on a page of an Internet site for the pur-
pose of serving, when activated, as a method
for executing an electronic command—

‘(i) to move from viewing one portion of a
page on such site to another portion of the
page;

‘(i) to move from viewing one page on
such site to another page on such site; or

‘(iii) to move from viewing a page on one
Internet site to a page on another Internet
site.

‘“(C) The term ‘page’, with respect to the
Internet, means a document or other file
accessed at an Internet site.

‘(D)(i) The terms ‘site’ and ‘address’, with
respect to the Internet, mean a specific loca-
tion on the Internet that is determined by
Internet Protocol numbers. Such term in-
cludes the domain name, if any.

‘“(ii) The term ‘domain name’ means a
method of representing an Internet address
without direct reference to the Internet Pro-
tocol numbers for the address, including
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methods that use designations such as
‘.com’, ‘.edu’, ‘.gov’, ‘.net’, or ‘.org’.

‘‘(iii) The term ‘Internet Protocol num-
bers’ includes any successor protocol for de-
termining a specific location on the Inter-
net.

‘(2) AUTHORITY OF SECRETARY.—The Sec-
retary may by regulation modify any defini-
tion under paragraph (1) to take into ac-
count changes in technology.

“(g) INTERACTIVE COMPUTER SERVICE; AD-
VERTISING.—No provider of an interactive
computer service, as defined in section
230(f)(2) of the Communications Act of 1934
(47 U.S.C. 230(£)(2)), or of advertising services
shall be liable under this section for dis-
pensing or selling prescription drugs in vio-
lation of this section on account of another
person’s selling or dispensing such drugs,
provided that the provider of the interactive
computer service or of advertising services
does not own or exercise corporate control
over such person.”’.

(b) INCLUSION AS PROHIBITED ACT.—Section
301 of the Federal Food, Drug, and Cosmetic
Act (21 U.S.C. 331) is amended by inserting
after paragraph (k) the following:

‘(1) The dispensing or selling of a prescrip-
tion drug in violation of section 503C.”".

(¢c) INTERNET SALES OF PRESCRIPTION
DRUGS; CONSIDERATION BY SECRETARY OF
PRACTICES AND PROCEDURES FOR CERTIFI-
CATION OF LEGITIMATE BUSINESSES.—In car-
rying out section 503C of the Federal Food,
Drug, and Cosmetic Act (as added by sub-
section (a) of this section), the Secretary of
Health and Human Services shall take into
consideration the practices and procedures of
public or private entities that certify that
businesses selling prescription drugs through
Internet sites are legitimate businesses, in-
cluding practices and procedures regarding
disclosure formats and verification pro-
grams.

(d) REPORTS REGARDING INTERNET-RELATED
VIOLATIONS OF FEDERAL AND STATE LAWS ON
DISPENSING OF DRUGS.—

(1) IN GENERAL.—The Secretary of Health
and Human Services (referred to in this sub-
section as the ‘‘Secretary’’) shall, pursuant
to the submission of an application meeting
the criteria of the Secretary, make an award
of a grant or contract to the National Clear-
inghouse on Internet Prescribing (operated
by the Federation of State Medical Boards)
for the purpose of—

(A) identifying Internet sites that appear
to be in violation of Federal or State laws
concerning the dispensing of drugs;

(B) reporting such sites to State medical
licensing boards and State pharmacy licens-
ing boards, and to the Attorney General and
the Secretary, for further investigation; and

(C) submitting, for each fiscal year for
which the award under this subsection is
made, a report to the Secretary describing
investigations undertaken with respect to
violations described in subparagraph (A).

(2) AUTHORIZATION OF APPROPRIATIONS.—
For the purpose of carrying out paragraph
(1), there is authorized to be appropriated
$100,000 for each of the first 3 fiscal years in
which this section is in effect.

(e) EFFECTIVE DATE.—The amendments
made by subsections (a) and (b) take effect 90
days after the date of enactment of this divi-
sion, without regard to whether a final rule
to implement such amendments has been
promulgated by the Secretary of Health and
Human Services under section 701(a) of the
Federal Food, Drug, and Cosmetic Act. The
preceding sentence may not be construed as
affecting the authority of such Secretary to
promulgate such a final rule.

SEC. 8. PROHIBITING PAYMENTS TO UNREGIS-
TERED FOREIGN PHARMACIES.

(a) IN GENERAL.—Section 303 of the Federal

Food, Drug, and Cosmetic Act (21 U.S.C. 333)
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is amended by adding at the end the fol-
lowing:

““(h) RESTRICTED TRANSACTIONS.—

‘(1) IN GENERAL.—The introduction of re-
stricted transactions into a payment system
or the completion of restricted transactions
using a payment system is prohibited.

““(2) PAYMENT SYSTEM.—

‘““(A) IN GENERAL.—The term ‘payment sys-
tem’ means a system used by a person de-
scribed in subparagraph (B) to effect a credit
transaction, electronic fund transfer, or
money transmitting service that may be
used in connection with, or to facilitate, a
restricted transaction, and includes—

‘(i) a credit card system;

‘(ii) an international, national, regional,
or local network used to effect a credit
transaction, an electronic fund transfer, or a
money transmitting service; and

‘(iii) any other system that is centrally
managed and is primarily engaged in the
transmission and settlement of credit trans-
actions, electronic fund transfers, or money
transmitting services.

‘“(B) PERSONS DESCRIBED.—A person re-
ferred to in subparagraph (A) is—

‘(i) a creditor;

‘“(ii) a credit card issuer;

‘“(iii) a financial institution;

‘(iv) an operator of a terminal at which an
electronic fund transfer may be initiated;

‘(v) a money transmitting business; or

‘Y(vi) a participant in an international, na-
tional, regional, or local network used to ef-
fect a credit transaction, electronic fund
transfer, or money transmitting service.

“(3) RESTRICTED TRANSACTION.—The term
‘restricted transaction’ means a transaction
or transmittal, on behalf of an individual
who places an unlawful drug importation re-
quest to any person engaged in the operation
of an unregistered foreign pharmacy, of—

““(A) credit, or the proceeds of credit, ex-
tended to or on behalf of the individual for
the purpose of the unlawful drug importation
request (including credit extended through
the use of a credit card);

‘(B) an electronic fund transfer or funds
transmitted by or through a money trans-
mitting business, or the proceeds of an elec-
tronic fund transfer or money transmitting
service, from or on behalf of the individual
for the purpose of the unlawful drug impor-
tation request;

‘(C) a check, draft, or similar instrument
which is drawn by or on behalf of the indi-
vidual for the purpose of the unlawful drug
importation request and is drawn on or pay-
able at or through any financial institution;
or

‘(D) the proceeds of any other form of fi-
nancial transaction (identified by the Board
by regulation) that involves a financial in-
stitution as a payor or financial inter-
mediary on behalf of or for the benefit of the
individual for the purpose of the unlawful
drug importation request.

‘(4) UNLAWFUL DRUG IMPORTATION RE-
QUEST.—The term ‘unlawful drug importa-
tion request’ means the request, or trans-
mittal of a request, made to an unregistered
foreign pharmacy for a prescription drug by
mail (including a private carrier), facsimile,
phone, or electronic mail, or by a means that
involves the use, in whole or in part, of the
Internet.

¢(6) UNREGISTERED FOREIGN PHARMACY.—
The term ‘unregistered foreign pharmacy’
means a person in a country other than the
United States that is not a registered ex-
porter under section 804.

*“(6) OTHER DEFINITIONS.—

“(A) CREDIT; CREDITOR; CREDIT CARD.—The
terms ‘credit’, ‘creditor’, and ‘credit card’
have the meanings given the terms in sec-
tion 103 of the Truth in Lending Act (15
U.S.C. 1602).
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‘“(B) ACCESS DEVICE; ELECTRONIC FUND
TRANSFER.—The terms ‘access device’ and
‘electronic fund transfer’—

‘(i) have the meaning given the term in
section 903 of the Electronic Fund Transfer
Act (156 U.S.C. 1693a); and

‘“(ii) the term ‘electronic fund transfer’
also includes any fund transfer covered
under Article 4A of the Uniform Commercial
Code, as in effect in any State.

¢“(C) FINANCIAL INSTITUTION.—The term ‘fi-
nancial institution’—

‘(1) has the meaning given the term in sec-
tion 903 of the Electronic Transfer Fund Act
(15 U.S.C. 1693a); and

‘“(ii) includes a financial institution (as de-
fined in section 509 of the Gramm-Leach-Bli-
ley Act (15 U.S.C. 6809)).

‘(D) MONEY TRANSMITTING BUSINESS; MONEY
TRANSMITTING SERVICE.—The terms ‘money
transmitting business’ and ‘money transmit-
ting service’ have the meaning given the
terms in section 5330(d) of title 31, United
States Code.

‘(E) BOARD.—The term ‘Board’ means the
Board of Governors of the Federal Reserve
System.

““(7T) POLICIES AND PROCEDURES REQUIRED TO
PREVENT RESTRICTED TRANSACTIONS.—

‘““(A) REGULATIONS.—The Board shall pro-
mulgate regulations requiring—

‘(i) an operator of a credit card system;

‘(i) an operator of an international, na-
tional, regional, or local network used to ef-
fect a credit transaction, an electronic fund
transfer, or a money transmitting service;

‘“(iii) an operator of any other payment
system that is centrally managed and is pri-
marily engaged in the transmission and set-
tlement of credit transactions, electronic
transfers or money transmitting services
where at least one party to the transaction
or transfer is an individual; and

‘“(iv) any other person described in para-
graph (2)(B) and specified by the Board in
such regulations,
to establish policies and procedures that are
reasonably designed to prevent the introduc-
tion of a restricted transaction into a pay-
ment system or the completion of a re-
stricted transaction using a payment system

“(B) REQUIREMENTS FOR POLICIES AND PRO-
CEDURES.—In promulgating regulations
under subparagraph (A), the Board shall—

‘(i) identify types of policies and proce-
dures, including nonexclusive examples, that
shall be considered to be reasonably designed
to prevent the introduction of restricted
transactions into a payment system or the
completion of restricted transactions using a
payment system; and

‘“(i1) to the extent practicable, permit any
payment system, or person described in para-
graph (2)(B), as applicable, to choose among
alternative means of preventing the intro-
duction or completion of restricted trans-
actions.

¢(C) NO LIABILITY FOR BLOCKING OR REFUS-
ING TO HONOR RESTRICTED TRANSACTION.—

‘“(i) IN GENERAL.—A payment system, or a
person described in paragraph (2)(B) that is
subject to a regulation issued under this sub-
section, and any participant in such pay-
ment system that prevents or otherwise re-
fuses to honor transactions in an effort to
implement the policies and procedures re-
quired under this subsection or to otherwise
comply with this subsection shall not be lia-
ble to any party for such action.

‘‘(ii) COMPLIANCE.—A person described in
paragraph (2)(B) meets the requirements of
this subsection if the person relies on and
complies with the policies and procedures of
a payment system of which the person is a
member or in which the person is a partici-
pant, and such policies and procedures of the
payment system comply with the require-
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ments of the regulations promulgated under
subparagraph (A).

‘(D) ENFORCEMENT.—

‘(i) IN GENERAL.—This section shall be en-
forced by the Federal functional regulators
and the Federal Trade Commission under ap-
plicable law in the manner provided in sec-
tion 505(a) of the Gramm-Leach-Bliley Act
(15 U.S.C. 6805(a)).

‘“(ii) FACTORS TO BE CONSIDERED.—In con-
sidering any enforcement action under this
subsection against a payment system or per-
son described in paragraph (2)(B), the Fed-
eral functional regulators and the Federal
Trade Commission shall consider the fol-
lowing factors:

‘(I) The extent to which the payment sys-
tem or person knowingly permits restricted
transactions.

‘“(IT) The history of the payment system or
person in connection with permitting re-
stricted transactions.

‘““(ITII) The extent to which the payment
system or person has established and is
maintaining policies and procedures in com-
pliance with regulations prescribed under
this subsection.

‘‘(8) TRANSACTIONS PERMITTED.—A payment
system, or a person described in paragraph
(2)(B) that is subject to a regulation issued
under this subsection, is authorized to en-
gage in transactions with foreign pharmacies
in connection with investigating violations
or potential violations of any rule or require-
ment adopted by the payment system or per-
son in connection with complying with para-
graph (7). A payment system, or such a per-
son, and its agents and employees shall not
be found to be in violation of, or liable
under, any Federal, State or other law by
virtue of engaging in any such transaction.

““(9) RELATION TO STATE LAWS.—No require-
ment, prohibition, or liability may be im-
posed on a payment system, or a person de-
scribed in paragraph (2)(B) that is subject to
a regulation issued under this subsection,
under the laws of any state with respect to
any payment transaction by an individual
because the payment transaction involves a
payment to a foreign pharmacy.

¢“(10) TIMING OF REQUIREMENTS.—A payment
system, or a person described in paragraph
(2)(B) that is subject to a regulation issued
under this subsection, must adopt policies
and procedures reasonably designed to com-
ply with any regulations required under
paragraph (7) within 60 days after such regu-
lations are issued in final form.”.

(b) EFFECTIVE DATE.—The amendment
made by this section shall take effect on the
day that is 90 days after the date of enact-
ment of this division.

(¢) IMPLEMENTATION.—The Board of Gov-
ernors of the Federal Reserve System shall
promulgate regulations as required by sub-
section (h)(7) of section 303 of the Federal
Food, Drug, and Cosmetic Act (21 U.S.C. 333),
as added by subsection (a), not later than 90
days after the date of enactment of this divi-
sion.

SEC. 9. IMPORTATION EXEMPTION UNDER CON-
TROLLED SUBSTANCES IMPORT AND
EXPORT ACT.

Section 1006(a)(2) of the Controlled Sub-
stances Import and Export Act (21 U.S.C.
956(a)(2)) is amended by striking ‘‘not import
the controlled substance into the United
States in an amount that exceeds 50 dosage
units of the controlled substance.” and in-
serting ‘‘import into the United States not
more than 10 dosage units combined of all
such controlled substances.”.

SEC. 10. SEVERABILITY.

If any provision of this division, an amend-
ment by this division, or the application of
such provision or amendment to any person
or circumstance is held to be unconstitu-
tional, the remainder of this division, the
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amendments made by this division, and the
application of the provisions of such to any
person or circumstance shall not affected
thereby.

———————

NOTICE OF HEARING

COMMITTEE ON ENERGY AND NATURAL
RESOURCES

Mr. BINGAMAN. Mr. President, I
would like to announce for the infor-
mation of the Senate and the public
that a hearing has been scheduled be-
fore Committee on Energy and Natural
Resources Subcommittee on Public
Lands and Forests.

The hearing will be held on Wednes-
day, June 17, 2009, at 2:30 p.m. in room
SD-366 of the Dirksen Senate office
building.

The purpose of the hearing is to re-
ceive testimony on the following bills:

S.409, to secure Federal ownership
and management of significant nat-
ural, scenic, and recreational re-
sources, to provide for the protection
of cultural resources, to facilitate the
efficient extraction of mineral re-
sources by authorizing and directing an
exchange of Federal and non-Federal
land, and for other purposes; S. 782, to
provide for the establishment of the
National Volcano Early Warning and
Monitoring System; S.874, to establish
El Rio Grande Del Norte National Con-
servation Area in the State of New
Mexico, and for other purposes; S.1139,
to require the Secretary of Agriculture
to enter into a property conveyance
with the city of Wallowa, Oregon, and
for other purposes; and S.1140, to direct
the Secretary of the Interior to convey
certain Federal land to Deschutes
County, Oregon.

Because of the limited time available
for the hearing, witnesses may testify
by invitation only. However, those
wishing to submit written testimony
for the hearing record should send it to
the Committee on Energy and Natural
Resources, U.S. Senate, Washington,
DC 205106150, or by email to
anna fox@energy.senate.gov.

For further information, please con-
tact David Brooks at (202) 224-9863 or
Anna Fox at (202) 224-1219.

———

AUTHORITY FOR COMMITTEES TO
MEET

COMMITTEE ON ARMED SERVICES

Mr. DODD. Mr. President, I ask unan-
imous consent that the Committee on
Armed Services be authorized to meet
during the session of the Senate on
Tuesday, June 2, 2009, at 9:30 a.m.

The PRESIDING OFFICER. With ob-
jection, it is so ordered.

COMMITTEE ON ENERGY AND NATURAL
RESOURCES

Mr. DODD. Mr. President, I ask unan-
imous consent that the Committee on
Energy and Natural Resources be au-
thorized to meet during the session of
the Senate to conduct a hearing on
Tuesday, June 2, 2009, at 2:15 p.m., in
room SD-366 of the Dirksen Senate Of-
fice Building.
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The PRESIDING OFFICER. With ob-
jection, it is so ordered.

COMMITTEE ON ENVIRONMENT AND PUBLIC

WORKS

Mr. DODD. Mr. President, I ask unan-
imous consent that the Committee on
Environment and Public Works be au-
thorized to meet during the session of
the Senate on Tuesday, June 2, 2009, at
10 a.m., in room 406 of the Dirksen Sen-
ate Office Building.

The PRESIDING OFFICER. With ob-
jection, it is so ordered.

COMMITTEE ON HOMELAND SECURITY AND
GOVERNMENT AFFAIRS

Mr. DODD. Mr. President, I ask unan-
imous consent that the Committee on
Homeland Security and Governmental
Affairs be authorized to meet during
the session of the Senate on Tuesday,
June 2, 2008, at 2:30 p.m.

The PRESIDING OFFICER. Without
objection, it is so ordered.

SELECT COMMITTEE ON INTELLIGENCE

Mr. DODD. Mr. President I ask unan-
imous consent that the Select Com-
mittee on Intelligence be authorized to
meet during the session of the Senate
on June 2, 2009, at 2:30 p.m.

The PRESIDING OFFICER. Without
objection, it is so ordered.

SUPPLEMENTAL APPROPRIATIONS
ACT, 2009

On Thursday, May 21, 2009, the Sen-
ate passed H.R. 2346, as amended, as
follows:

H.R. 2346

Resolved, That the bill from the House of
Representatives (H.R. 2346) entitled ‘““‘An Act
making supplemental appropriations for the
fiscal year ending September 30, 2009, and for
other purposes.”’, do pass with the following
amendment:

Strike out all after the enacting clause and
insert the following:

That the following sums are appropriated, out
of any money in the Treasury not otherwise ap-
propriated, for the fiscal year ending September
30, 2009, and for other purposes, namely:
TITLE I
DEPARTMENT OF AGRICULTURE

FOREIGN AGRICULTURAL SERVICE

PUBLIC LAW 480 TITLE II GRANTS

For an additional amount for ‘‘Public Law
480 Title II Grants”, $700,000,000, to remain
available until expended: Provided, That the
amount under this heading is designated as
being for overseas deployments and other activi-
ties pursuant to sections 401(c)(4) and 423(a) of
S. Con. Res. 13 (111th Congress), the concurrent
resolution on the budget for fiscal year 2010.

GENERAL PROVISION—THIS TITLE

SEC. 101. Notwithstanding any other provision
of law, any amounts made available prior to the
date of enactment of this Act to provide assist-
ance under the emergency conservation program
established under title IV of the Agricultural
Credit Act of 1978 (16 U.S.C. 2201 and 2202) that
are unobligated as of the date of enactment of
this Act shall be available to carry out any pur-
pose under that program without fiscal year
limitation: Provided, That the amount under
this heading is designated as an emergency re-
quirement and necessary to meet emergency
needs pursuant to sections 403(a) and 423(b) of
S. Con. Res. 13 (111th Congress), the concurrent
resolution on the budget for fiscal year 2010.

(INCLUDING RESCISSION OF FUNDS)

SEC. 102. (a)(1) For an additional amount for

gross obligations for the principal amount of di-
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rect farm ownership (7 U.S.C. 1922 et seq.) and
operating (7 U.S.C. 1941 et seq.) loans, to be
available from funds in the Agricultural Credit
Insurance Fund, as follows: direct farm owner-
ship loans, $360,000,000; and direct operating
loans, $225,000,000.

(2) For an additional amount for the cost of
direct loans, including the cost of modifying
loans as defined in section 502 of the Congres-
sional Budget Act of 1974, as follows: direct
farm ownership loans, $22,860,000;, and direct
operating loans, $26,530,000.

(b) Of available unobligated discretionary bal-
ances from the Rural Development mission area
carried forward from fiscal year 2008, $49,390,000
are hereby rescinded: Provided, That mone of
the amounts may be rescinded other than those
from amounts that were designated by the Con-
gress as an emergency requirement pursuant to
a Concurrent Resolution on the Budget or the
Balanced Budget and Emergency Deficit Con-
trol Act of 1985, as amended.

(c) That the amount under this section is des-
ignated as an emergency requirement and nec-
essary to meet emergency needs pursuant to sec-
tions 403(a) and 423(b) of S. Con. Res. 13 (111th
Congress), the concurrent resolution on the
budget for fiscal year 2010.

TITLE II
DEPARTMENT OF COMMERCE
ECONOMIC DEVELOPMENT ADMINISTRATION
ECONOMIC DEVELOPMENT ASSISTANCE PROGRAMS

For an additional amount for ‘“‘Economic De-
velopment Assistance Programs’, $40,000,000, to
remain available until September 30, 2010: Pro-
vided, That the amount provided under this
heading shall be for the Trade Adjustment As-
sistance for Communities program as authorized
by section 1872 of Public Law 111-5: Provided
further, That the amount provided under this
heading is designated as an emergency require-
ment and necessary to meet emergency needs
pursuant to sections 403(a) and 423(b) of S. Con.
Res. 13 (111th Congress), the concurrent resolu-
tion on the budget for fiscal year 2010.

DEPARTMENT OF JUSTICE
GENERAL ADMINISTRATION
SALARIES AND EXPENSES

For an additional amount for ‘‘Salaries and
expenses’’, 330,000,000, to remain available until
September 30, 2010: Provided, That funds pro-
vided in the previous proviso shall only be for
carrying out Department of Justice responsibil-
ities required by Executive Orders 13491, 13492,
and 13493: Provided further, That the Attorney
General shall submit to the Committees on Ap-
propriations of the House and the Senate a de-
tailed plan for expenditure of such funds mo
later than 30 days after enactment of this Act.

DETENTION TRUSTEE

For an additional amount for ‘‘Detention
trustee’”’, $60,000,000, to remain available until
September 30, 2010.

LEGAL ACTIVITIES

SALARIES AND EXPENSES, GENERAL LEGAL
ACTIVITIES

For an additional amount for ‘‘Salaries and
expenses, general legal activities’, $1,648,000, to
remain available until September 30, 2010.

SALARIES AND EXPENSES, UNITED STATES
ATTORNEYS

For an additional amount for ‘‘Salaries and
expenses, United States attorneys’, $5,000,000,
to remain available until September 30, 2010.

For an additional amount for ‘“‘Salaries and
exrpenses, United States attorneys’, $10,000,000,
to remain available until September 30, 2010:
Provided, That the amount provided in this
paragraph is designated as an emergency re-
quirement and mnecessary to meet emergency
needs pursuant to sections 403(a) and 423(b) of
S. Con. Res. 13 (111th Congress), the concurrent
resolution on the budget for fiscal year 2010.
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UNITED STATES MARSHALS SERVICES
SALARIES AND EXPENSES

For an additional amount for ‘“‘Salaries and
expenses’’, 310,000,000, to remain available until
September 30, 2010.

NATIONAL SECURITY DIVISION
SALARIES AND EXPENSES

For an additional amount for ‘‘Salaries and
expenses,’”’ $1,389,000, to remain available until
September 30, 2010.

FEDERAL BUREAU OF INVESTIGATIONS
SALARIES AND EXPENSES

For an additional amount for ‘‘Salaries and
expenses’’, 335,000,000, to remain available until
September 30, 2010: Provided, That the amount
provided under this heading is designated as an
emergency requirement and necessary to meet
emergency needs pursuant to sections 403(a) and
423(b) of S. Con. Res. 13 (111th Congress), the
concurrent resolution on the budget for fiscal
year 2010.

DRUG ENFORCEMENT ADMINISTRATION
SALARIES AND EXPENSES

For an additional amount for ‘“‘Salaries and
expenses’’, 320,000,000, to remain available until
September 30, 2010.

BUREAU OF ALCOHOL, TOBACCO, FIREARMS AND
EXPLOSIVES
SALARIES AND EXPENSES

For an additional amount for ‘“‘Salaries and
expenses’’, 314,000,000, to remain available until
September 30, 2010.

FEDERAL PRISON SYSTEM
SALARIES AND EXPENSES

For an additional amount for ‘‘Salaries and
expenses’’, $5,038,000, to remain available until
September 30, 2010.

GENERAL PROVISIONS—THIS TITLE

SEC. 201. Unless otherwise specified, each
amount in this title is designated as being for
overseas deployment and other activities pursu-
ant to sections 401(c)(4) and 423(a) of S. Con.
Res. 13 (111th Congress), the concurrent resolu-
tion on the budget for fiscal year 2010.

SEC. 202. (a)(1) None of the funds appro-
priated or otherwise made available by this Act
or any prior Act may be used to transfer, re-
lease, or incarcerate any individual who was de-
tained as of May 19, 2009, at Naval Station,
Guantanamo Bay, Cuba, to or within the
United States.

(2) In this subsection, the term ‘‘United
States’” means the several States and the Dis-
trict of Columbia.

(b) The amount appropriated or otherwise
made available by title 1I for the Department of
Justice for general administration under the
heading ‘‘SALARIES AND EXPENSES’’ is hereby re-
duced by $30,000,000.

(c) The amount appropriated or otherwise
made available by title III under the heading
“OPERATION AND MAINTENANCE, DEFENSE-
WIDE under paragraph (3) is hereby reduced
by $50,000,000.

TITLE III
DEPARTMENT OF DEFENSE
MILITARY PERSONNEL
MILITARY PERSONNEL, ARMY

For an additional amount for ‘‘Military Per-
sonnel, Army”’, $11,455,777,000.

MILITARY PERSONNEL, NAVY

For an additional amount for ‘‘Military Per-
sonnel, Navy”’, $1,565,227,000.

MILITARY PERSONNEL, MARINE CORPS

For an additional amount for ‘‘Military Per-
sonnel, Marine Corps’’, $1,464,353,000.

MILITARY PERSONNEL, AIR FORCE

For an additional amount for ‘‘Military Per-

sonnel, Air Force’’, $1,469,173,000.
RESERVE PERSONNEL, ARMY

For an additional amount for ‘‘Reserve Per-

sonnel, Army”’, $387,155,000.
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RESERVE PERSONNEL, NAVY

For an additional amount for ‘‘Reserve Per-
sonnel, Navy’’, $39,478,000.

RESERVE PERSONNEL, MARINE CORPS

For an additional amount for ‘‘Reserve Per-
sonnel, Marine Corps’’, $29,179,000.

RESERVE PERSONNEL, AIR FORCE

For an additional amount for ‘‘Reserve Per-
sonnel, Air Force”’, $14,943,000.

NATIONAL GUARD PERSONNEL, ARMY

For an additional amount for ‘National
Guard Personnel, Army’’, $1,542,333,000.

NATIONAL GUARD PERSONNEL, AIR FORCE

For an additional amount for ‘‘National
Guard Personnel, Air Force’, $46,860,000.

OPERATION AND MAINTENANCE
OPERATION AND MAINTENANCE, ARMY

For an additional amount for ‘‘Operation and
Maintenance, Army”’, $13,933,801,000.

OPERATION AND MAINTENANCE, NAVY

For an additional amount for ‘‘Operation and
Maintenance, Navy’’, $2,337,360,000.

OPERATION AND MAINTENANCE, MARINE CORPS

For an additional amount for ‘‘Operation and
Maintenance, Marine Corps’’, $1,037,842,000.

OPERATION AND MAINTENANCE, AIR FORCE

For an additional amount for ‘‘Operation and
Maintenance, Air Force’’, $5,992,125,000.

OPERATION AND MAINTENANCE, DEFENSE-WIDE

For an additional amount for ‘‘Operation and
Maintenance, Defense-Wide’’, $5,065,783,000, of
which:

(1) not to exceed $12,500,000 for the Combatant
Commander Initiative Fund, to be used in sup-
port of Operation Iraqi Freedom and Operation
Enduring Freedom;

(2) mot to exceed $1,050,000,000, to remain
available until expended, for payments to reim-
burse key cooperating nations, for logistical,
military, and other support including access
provided to United States military operations in
support of Operation Iraqi Freedom and Oper-
ation Enduring Freedom, motwithstanding any
other provision of law: Provided, That such re-
imbursement payments may be made in such
amounts as the Secretary of Defense, with the
concurrence of the Secretary of State, and in
consultation with the Director of the Office of
Management and Budget, may determine, in his
discretion, based on documentation determined
by the Secretary of Defense to adequately ac-
count for the support provided and such deter-
mination is final and conclusive upon the ac-
counting officers of the United States, and 15
days following mnotification to the appropriate
congressional committees: Provided further,
That these funds may be used for the purpose of
providing specialiced training and procuring
supplies and specialized equipment and pro-
viding such supplies and loaning such equip-
ment on a mon-reimbursable basis to coalition
forces supporting United States military oper-
ations in Iraq and Afghanistan: Provided fur-
ther, That the Secretary of Defense shall pro-
vide quarterly reports to the congressional de-
fense committees on the use of funds provided in
this paragraph; and

(3) up to $50,000,000 shall be available, 30 days
after the Secretary of Defense submits an ex-
penditure plan to the congressional defense
committees detailing the specific planned use of
these funds, only to support the relocation and
disposition of individuals detained at the Guan-
tanamo Bay Naval Base to locations outside of
the United States, relocate military and support
forces associated with detainee operations, and
facilitate the closure of detainee facilities: Pro-
vided, That the Secretary of Defense shall cer-
tify in writing to the congressional defense com-
mittees, prior to transferring prisoners to foreign
nations, that he has been assured by the receiv-
ing nation that the individual or individuals to
be transferred will be retained in that nation’s
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custody as long as they remain a threat to the
national security interest of the United States:
Provided further, That the funds in this para-
graph available to provide assistance to foreign
nations to facilitate the relocation and disposi-
tion of individuals detained at the Guantanamo
Bay Naval Base are in addition to any other
authority to provide assistance to foreign na-
tions: Provided further, That these funds are
available for transfer to any other appropria-
tions accounts of the Department of Defense or,
with the concurrence of the head of the relevant
Federal department or agency, to any other
Federal appropriations accounts to accomplish
the purposes provided herein: Provided further,
That this transfer authority is in addition to
any other transfer authority available to the
Department of Defense.

OPERATION AND MAINTENANCE, ARMY RESERVE

For an additional amount for ‘“‘Operation and
Maintenance, Army Reserve’’, $110,017,000.

OPERATION AND MAINTENANCE, NAVY RESERVE

For an additional amount for ‘“‘Operation and
Maintenance, Navy Reserve’’, $25,569,000.

OPERATION AND MAINTENANCE, MARINE CORPS
RESERVE

For an additional amount for ‘‘Operation and

Maintenance, Marine Corps Reserve”’,
330,775,000.
OPERATION AND MAINTENANCE, AIR FORCE
RESERVE

For an additional amount for ‘“‘Operation and
Maintenance, Air Force Reserve’’, $34,599,000.

OPERATION AND MAINTENANCE, ARMY NATIONAL
GUARD

For an additional amount for ‘‘Operation and
Maintenance, Army National Guard”,
$203,399,000.

AFGHANISTAN SECURITY FORCES FUND

For the ““‘Afghanistan Security Forces Fund’,
$3,606,939,000, to remain available until Sep-
tember 30, 2010: Provided, That such funds shall
be available to the Secretary of Defense, not-
withstanding any other provision of law, for the
purpose of allowing the Commander, Combined
Security Transition Command—Afghanistan, or
the Secretary’s designee, to provide assistance,
with the concurrence of the Secretary of State,
to the security forces of Afghanistan, including
the provision of equipment, supplies, services,
training, facility and infrastructure repair, ren-
ovation, and construction, and funding: Pro-
vided further, That the authority to provide as-
sistance under this heading is in addition to any
other authority to provide assistance to foreign
nations: Provided further, That contributions of
funds for the purposes provided herein from any
person, foreign government, or international or-
ganization may be credited to this Fund and
used for such purposes: Provided further, That
the Secretary shall notify the congressional de-
fense committees in writing upon the receipt and
upon the transfer of any contribution, delin-
eating the sources and amounts of the funds re-
ceived and the specific use of such contribu-
tions: Provided further, That the Secretary of
Defense shall, not fewer than 15 days prior to
making transfers from this appropriation ac-
count, notify the congressional defense commit-
tees in writing of the details of any such trans-

fer.
IRAQ SECURITY FORCES FUND

For an additional amount for the “Iraq Secu-
rity Forces Fund’, $1,000,000,000, to remain
available until September 30, 2011: Provided,
That, not later than July 31, 2010, any remain-
ing unobligated funds in this account shall be
transferred to the Department of State to be
available for the same purposes as provided
herein.
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PAKISTAN COUNTERINSURGENCY CAPABILITY
FUND
(INCLUDING TRANSFER OF FUNDS)

There is hereby established in the Treasury of
the United States the ‘‘Pakistan Counterinsur-
gency Capability Fund’. For the ‘‘Pakistan
Counterinsurgency Capability Fund”,
$400,000,000, to remain available until September
30, 2010: Provided, That such funds shall be
available to the Secretary of Defense, with the
concurrence of the Secretary of State, notwith-
standing any other provision of law, for the
purpose of allowing the Commander, United
States Central Command, or the Secretary’s des-
ignee, to provide assistance to Pakistan’s secu-
rity forces; including program management and
the provision of equipment, supplies, services,
training, and funds; and facility and infrastruc-
ture repair, renovation, and construction to
build the counterinsurgency capability of Paki-
stan’s military and Frontier Corps, and of
which up to $2,000,000 shall be available to as-
sist the Government of Pakistan in creating a
program to respond to urgent humanitarian re-
lief and reconstruction requirements that will
immediately assist Pakistani people affected by
military operations: Provided further, That the
authority to provide assistance under this provi-
sion is in addition to any other authority to pro-
vide assistance to foreign nations: Provided fur-
ther, That the Secretary of Defense may trans-
fer such amounts as he may determine from the
funds provided herein to appropriations for op-
eration and maintenance; Overseas Humani-
tarian, Disaster, and Civic Aid; procurement; re-
search, development, test and evaluation; and
defense working capital funds: Provided fur-
ther, That funds so transferred shall be merged
with and be available for the same purposes and
for the same time period as the appropriation or
fund to which transferred: Provided further,
That the Secretary of Defense shall, not fewer
than 15 days prior to making transfers from this
appropriation account, notify the congressional
defense committees in writing of the details of
any such transfer.

PROCUREMENT
AIRCRAFT PROCUREMENT, ARMY

For an additional amount for ‘‘Aircraft Pro-
curement, Army’’, 3315,684,000, to remain avail-
able until September 30, 2011.

MISSILE PROCUREMENT, ARMY

For an additional amount for ‘‘Missile Pro-
curement, Army’’, $737,041,000, to remain avail-
able until September 30, 2011.

PROCUREMENT OF WEAPONS AND TRACKED
COMBAT VEHICLES, ARMY

For an additional amount for ‘‘Procurement
of Weapons and Tracked Combat Vehicles,
Army’’, $1,434,071,000, to remain available until
September 30, 2011.

PROCUREMENT OF AMMUNITION, ARMY

For an additional amount for ‘‘Procurement
of Ammunition, Army’’, $230,075,000, to remain
available until September 30, 2011.

OTHER PROCUREMENT, ARMY

For an additional amount for ‘‘Other Procure-
ment, Army”’, $7,029,145,000, to remain available
until September 30, 2011.

AIRCRAFT PROCUREMENT, NAVY

For an additional amount for ‘‘Aircraft Pro-
curement, Navy’’, $754,299,000, to remain avail-
able until September 30, 2011.

WEAPONS PROCUREMENT, NAVY

For an additional amount for “Weapons Pro-
curement, Navy”’, $31,403,000, to remain avail-
able until September 30, 2011.

PROCUREMENT OF AMMUNITION, NAVY AND
MARINE CORPS

For an additional amount for ‘‘Procurement
of Ammunition, Navy and Marine Corps’,
$348,919,000, to remain available until September
30, 2011.
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OTHER PROCUREMENT, NAVY

For an additional amount for “Other Procure-
ment, Navy’’, $207,181,000, to remain available
until September 30, 2011.

PROCUREMENT, MARINE CORPS

For an additional amount for ‘‘Procurement,
Marine Corps’’, $1,658,347,000, to remain avail-
able until September 30, 2011.

AIRCRAFT PROCUREMENT, AIR FORCE
For an additional amount for ‘‘Aircraft Pro-
curement, Air Force”, $2,064,118,000, to remain
available for obligation until September 30, 2011.
MISSILE PROCUREMENT, AIR FORCE

For an additional amount for ‘Missile Pro-
curement, Air Force’, $49,716,000, to remain
available until September 30, 2011.

PROCUREMENT OF AMMUNITION, AIR FORCE

For an additional amount for ‘“‘Procurement
of Ammunition, Air Force”, $138,284,000, to re-
main available until September 30, 2011.

OTHER PROCUREMENT, AIR FORCE
For an additional amount for ‘“‘Other Procure-
ment, Air Force”, $1,910,343,000, to remain
available until September 30, 2011.
PROCUREMENT, DEFENSE-WIDE

For an additional amount for ‘“Procurement,
Defense-Wide’’, $237,868,000, to remain available
until September 30, 2011.

NATIONAL GUARD AND RESERVE EQUIPMENT

For an additional amount for ‘“National
Guard and Reserve Equipment’’, $500,000,000, to
remain available until September 30, 2011.

MINE RESISTANT AMBUSH PROTECTED VEHICLE
FUND

(INCLUDING TRANSFER OF FUNDS)

For the ‘“‘Mine Resistant Ambush Protected
Vehicle Fund’’, $4,243,000,000, to remain avail-
able until September 30, 2010: Provided, That
such funds shall be available to the Secretary of
Defense, notwithstanding any other provision of
law, to procure, sustain, transport, and field
Mine Resistant Ambush Protected vehicles: Pro-
vided further, That the Secretary shall transfer
such funds only to appropriations for operation
and maintenance; procurement; research, devel-
opment, test and evaluation; and defense work-
ing capital funds to accomplish the purpose pro-
vided herein: Provided further, That this trans-
fer authority is in addition to any other transfer
authority available to the Department of De-
fense: Provided further, That the Secretary
shall, not fewer than 15 days prior to making
transfers from this appropriation, notify the
congressional defense committees in writing of
the details of any such transfer.

RESEARCH, DEVELOPMENT, TEST AND

EVALUATION

RESEARCH, DEVELOPMENT, TEST AND
EVALUATION, ARMY

For an additional amount for ‘‘Research, De-
velopment, Test and Ewvaluation, Army’”’,
371,935,000, to remain available until September
30, 2010.

RESEARCH, DEVELOPMENT, TEST AND
EVALUATION, NAVY

For an additional amount of ‘‘Research, De-
velopment, Test and Evaluation, Navy’,
$141,681,000, to remain available until September
30, 2010.

RESEARCH, DEVELOPMENT, TEST AND
EVALUATION, AIR FORCE

For an additional amount of ‘‘Research, De-
velopment, Test and Evaluation, Air Force”,
3174,159,000, to remain available until September
30, 2010.

RESEARCH, DEVELOPMENT, TEST AND
EVALUATION, DEFENSE-WIDE

For an additional amount of ‘“‘Research, De-
velopment, Test and Evaluation, Defense-
Wide”’, $498,168,000, to remain available until
September 30, 2010.
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REVOLVING AND MANAGEMENT FUNDS
DEFENSE WORKING CAPITAL FUNDS

For an additional amount for ‘‘Defense Work-
ing Capital Funds”, $861,726,000, to remain
available until expended.

DEFENSE HEALTH PROGRAM

For an additional amount for ‘‘Defense
Health  Program”, $909,297,000, of which
$845,508,000 for operation and maintenance; of
which $30,185,000, to remain available until Sep-
tember 30, 2011, for procurement; and of which
333,604,000, to remain available until September
30, 2010, for research, development, test and
evaluation.

DRUG INTERDICTION AND COUNTER-DRUG
ACTIVITIES, DEFENSE
(INCLUDING TRANSFER OF FUNDS)

For an additional amount for ‘‘Drug Interdic-
tion and Counter-Drug Activities, Defense’’,
$123,398,000, to remain available until September
30, 2010: Provided, That these funds may be
used only for such activities related to Afghani-
stan, Pakistan, and Central Asia.

JOINT IMPROVISED EXPLOSIVE DEVICE DEFEAT

FUND
For an additional amount for “Joint Impro-
vised Ezxplosive Device Defeat Fund”,

31,116,746,000,
tember 30, 2011.
OFFICE OF THE INSPECTOR GENERAL
For an additional amount for ‘“‘Office of the
Inspector General’’, $9,551,000.
GENERAL PROVISIONS—THIS TITLE

SEC. 301. Notwithstanding any other provision
of law, funds made available in this title are in
addition to amounts appropriated or otherwise
made available for the Department of Defense
for fiscal year 2009.

(INCLUDING TRANSFER OF FUNDS)

SEC. 302. Upon the determination of the Sec-
retary of Defense that such action is mecessary
in the national interest, the Secretary may
transfer between appropriations up to
$2,500,000,000 of the funds made available to the
Department of Defense in this title: Provided,
That the Secretary shall notify the Congress
promptly of each transfer made pursuant to this
authority: Provided further, That the authority
provided in this section is in addition to any
other transfer authority available to the Depart-
ment of Defense and is subject to the same terms
and conditions as the authority provided in sec-
tion 8005 of the Department of Defense Appro-
priations Act, 2009, (Public Law 110-116) except
for the fourth proviso.

SEC. 303. Funds appropriated by this Act, or
made available by the transfer of funds in this
Act, for intelligence activities are deemed to be
specifically authorized by the Congress for pur-
poses of section 504(a)(1) of the National Secu-
rity Act of 1947 (50 U.S.C. 414(a)(1)).

SEC. 304. During fiscal year 2009 and from
funds in the ‘“‘Defense Cooperation Account’’, as
established by 10 U.S.C. 2608, the Secretary of
Defense may transfer not to exceed $6,500,000 to
such appropriations or funds of the Department
of Defense as the Secretary shall determine for
use consistent with the purposes for which such
funds were contributed and accepted: Provided,
That such amounts shall be available for the
same time period as the appropriation to which
transferred: Provided further, That the Sec-
retary shall report to the Congress all transfers
made pursuant to this authority.

SEC. 305. Supervision and administration costs
associated with a construction project funded
with appropriations available for operation and
maintenance or ‘‘Afghanistan Security Forces
Fund’ provided in this title, and executed in di-
rect support of the overseas contingency oper-
ations in Iraq and Afghanistan, may be obli-
gated at the time a construction contract is
awarded: Provided, That for the purpose of this
section, supervision and administration costs in-
clude all in-house Government costs.

to remain available until Sep-
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SEC. 306. Funds made available in this title to
the Department of Defense for operation and
maintenance may be used to purchase items
having an investment unit cost of not more than
$250,000: Provided, That upon determination by
the Secretary of Defense that such action is nec-
essary to meet the operational requirements of a
Commander of a Combatant Command engaged
in contingency operations overseas, such funds
may be used to purchase items having an invest-
ment item unit cost of not more than $500,000:
Provided further, That the Secretary shall re-
port to the Congress all purchases made pursu-
ant to this authority within 30 days of using the
authority.

SEC. 307. From funds made available in this
title, the Secretary of Defense may purchase
motor vehicles for use by military and civilian
employees of the Department of Defense in Iraq
and Afghanistan, up to a limit of $75,000 per ve-
hicle, notwithstanding other limitations applica-
ble to passenger carrying motor vehicles.

SEC. 308. Of the funds appropriated in De-
partment of Defense Appropriations Acts, the
following funds are hereby rescinded from the
following accounts and programs in the speci-
fied amounts: Provided, That none of the
amounts may be rescinded from amounts that
were designated by the Congress as an emer-
gency requirement pursuant to a Concurrent
Resolution on the Budget or the Balanced
Budget and Emergency Deficit Control Act of
1985, as amended:

“Procurement, Marine Corps, 2007/2009°’,
354,400,000,
“Other  Procurement, Army, 2008/2010°’,
329,300,000,
“Procurement, Marine Corps, 2008/2010"°,
310,300,000,

““Research, Development, Test and Evalua-
tion, Navy, 2008/2009°°, $5,000,000;

‘“‘Research, Development, Test and Evalua-
tion, Air Force, 2008/2009°, $36,107,000;

‘““‘Research, Development, Test and Evalua-
tion, Defense-Wide, 2008/2009°°, $200,000,000;

“Operation and Maintenance, Army, 2009/
2009, $352,359,000;
“Operation and Maintenance, Navy, 2009/

2009, $881,481,000;

“Operation and Maintenance, Marine Corps,
2009/2009°, $54,466,000;

“Operation and Maintenance, Air Force, 2009/
2009, $925,203,000;

“Operation and Maintenance,
2009/2009”°, $267,635,000;

“Operation and Maintenance,
2009/2009°’, $23,338,000;

“Operation and Maintenance,
2009/2009°°, 362,910,000,

“Operation and Maintenance,
Reserve, 2009/2009°°, $1,250,000;

“Operation and Maintenance,
serve, 2009/2009°, $163,786,000;

“Operation and Maintenance, Army National
Guard, 2009/2009°°, $57,819,000;

“Operation and Maintenance, Air National
Guard, 2009/2009°°, $250,645,000;

“Aircraft Procurement, Army,
311,500,000,

Defense-Wide,
Army Reserve,
Navy Reserve,
Marine Corps

Air Force Re-

2009/2011",

“Procurement of Ammunition, Army, 2009/
20117, $107,100,000;

“Other  Procurement, Army, 2009/2011”,
195,000,000,

“Procurement, Marine Corps, 2009/2011°,
310,300,000,

“Procurement, Defense-Wide, 2009/2011,
36,400,000,

‘““Research, Development, Test and Evalua-
tion, Army, 2009/2010”°, $202,710,000;

““Research, Development, Test and Evalua-
tion, Navy, 2009/2010”°, $270,260,000; and

‘““‘Research, Development, Test and Evalua-
tion, Air Force, 2009/2010”°, $392,567,000.

SEC. 309. None of the funds appropriated or
otherwise made available by this title may be ob-
ligated or expended to provide award fees to any
defense contractor contrary to the provisions of
section 814 of the National Defense Authoriza-
tion Act, Fiscal Year 2007 (Public Law 109-364).
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SEC. 310. None of the funds provided in this
title may be used to finance programs or activi-
ties denied by Congress in fiscal years 2008 or
2009 appropriations to the Department of De-
fense or to initiate a procurement or research,
development, test and evaluation new start pro-
gram without prior written notification to the
congressional defense committees.

SEC. 311. None of the funds appropriated or
otherwise made available by this or any other
Act shall be obligated or expended by the United
States Government for the purpose of estab-
lishing any military installation or base for the
purpose of providing for the permanent sta-
tioning of United States Armed Forces in Af-
ghanistan.

SEC. 312. (a) REPEAL OF SECRETARY OF DE-
FENSE REPORTS ON TRANSITION READINESS OF
IRAQ AND AFGHAN SECURITY FORCES.—Sub-
section (a) of section 9205 of Public Law 110-252
(122 Stat. 2412) is repealed.

(b) MODIFICATION OF REPORTS ON USE OF
CERTAIN SECURITY FORCES FUNDS.—

(1) PREPARATION IN CONSULTATION WITH COM-
MANDER OF CENTCOM.—Subsection (b)(1) of such
section is amended by inserting ‘‘the Com-
mander of the United States Central Com-
mand,’’ after ‘“‘the Secretary of Defense;’’.

(2) PERIOD OF REPORTS.—Such subsection is
further amended by striking ‘‘not later than 120
days after the date of the enactment of this Act
and every 90 days thereafter’” and inserting
“not later than 45 days after the end of each
fiscal year quarter’’.

(3) FUNDS COVERED BY REPORTS.—Such sub-
section is further amended by striking “‘and ‘Af-
ghanistan Security Forces Fund’’’ and inserting

“, ‘Afghanistan Security Forces Fund’, and
‘Pakistan Counterinsurgency Capability
Fund’ .

(c) NOTICE NEW PROJECTS AND TRANSFERS OF
FUNDS.—Subsection (c) of such section is
amended by striking ‘‘the headings’” and all
that follows and inserting ‘‘the headings as fol-
lows:

“(1) ‘Iraq Security Forces Fund’.

“(2) ‘Afghanistan Security Forces Fund’.

“(3) ‘Pakistan Counterinsurgency Capability
Fund’.”.

(d) EFFECTIVE DATE.—The amendments made
by this section shall take effect on the date of
the enactment of this Act.

SEC. 313. (a) Section 1174(h)(1) of title 10,
United States Code, is amended to read as fol-
lows:

“(1) A member who has received separation
pay under this section, or separation pay, sever-
ance pay, or readjustment pay under any other
provision of law, based on service in the armed
forces, and who later qualifies for retired or re-
tainer pay under this title or title 14 shall have
deducted from each payment of such retired or
retainer pay an amount, in such schedule of
monthly installments as the Secretary of De-
fense shall specify, taking into account the fi-
nancial ability of the member to pay and avoid-
ing the imposition of undue financial hardship
on the member and member’s dependents, until
the total amount deducted is equal to the total
amount of separation pay, severance pay, and
readjustment pay so paid.”’.

(b) Section 1175(e)(3)(4) of title 10, United
States Code, is amended to read as follows:

“(3)(A) A member who has received the vol-
untary separation incentive and who later
qualifies for retired or retainer pay under this
title shall have deducted from each payment of
such retired or retainer pay an amount, in such
schedule of monthly installments as the Sec-
retary of Defense shall specify, taking into ac-
count the financial ability of the member to pay
and avoiding the imposition of undue financial
hardship on the member and member’s depend-
ents, until the total amount deducted is equal to
the total amount of separation pay, severance
pay, and readjustment pay so paid. If the mem-
ber elected to have a reduction in voluntary sep-
aration incentive for any period pursuant to
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paragraph (2), the deduction required under the
preceding sentence shall be reduced as the Sec-
retary of Defense shall specify.’’.

(c) EFFECTIVE DATE.—The amendments made
by this section shall apply to any repayments of
separation pay, severance pay, readjustment
pay, special separation benefit, or voluntary
separation incentive, that occur on or after the
date of enactment, including any ongoing re-
payment actions that were initiated prior to this
amendment.

SEC. 314. (a) IN GENERAL.—Unless otherwise
designated, each amount in this title is des-
ignated as being for overseas deployments and
other activities pursuant to sections 401(c)(4)
and 423(a) of S. Con. Res. 13 (111th Congress),
the concurrent resolution on the budget for fis-
cal year 2010.

(b) EXCEPTION.—Subsection (a) shall not
apply to the amount rescinded in section 308 for
“Operation and Maintenance, Air Force”’.

SEC. 315. (a) REPORTS REQUIRED.—Not later
than 60 days after the date of the enactment of
this Act and every 90 days thereafter, the Presi-
dent shall submit to the members and committees
of Congress specified in subsection (b) a report
on the prisoner population at the detention fa-
cility at Naval Station Guantanamo Bay, Cuba.

(b) SPECIFIED MEMBERS AND COMMITTEES OF
CONGRESS.—The members and committees of
Congress specified in this subsection are the fol-
lowing:

(1) The majority leader and minority leader of
the Senate.

(2) The Chairman and Ranking Member on
the Committee on Armed Services of the Senate.

(3) The Chairman and Vice Chairman of the
Select Committee on Intelligence of the Senate.

(4) The Speaker of the House of Representa-
tives.

(5) The minority leader of the House of Rep-
resentatives.

(6) The Chairman and Ranking Member on
the Committee on Armed Services of the House
of Representatives.

(7) The Chairman and Vice Chairman of the
Permanent Select Committee on Intelligence of
the House of Representatives

(c) MATTERS TO BE INCLUDED.—Each report
submitted under subsection (a) shall include the
following:

(1) The name and country of origin of each
detainee at the detention facility at Naval Sta-
tion Guantanamo Bay, Cuba, as of the date of
such report.

(2) A current summary of the evidence, intel-
ligence, and information used to justify the de-
tention of each detainee listed under paragraph
(1) at Naval Station Guantanamo Bay.

(3) A current accounting of all the measures
taken to transfer each detainee listed under
paragraph (1) to the individual’s country of citi-
zenship or another country.

(4) A current description of the number of in-
dividuals released or transferred from detention
at Naval Station Guantanamo Bay who are con-
firmed or suspected of returning to terrorist ac-
tivities after release or transfer from Naval Sta-
tion Guantanamo Bay.

(5) An assessment of any efforts by al Qaeda
to recruit detainees released from detention at
Naval Station Guantanamo Bay.

(6) For each detainee listed under paragraph
(1), a threat assessment that includes—

(A) an assessment of the likelihood that such
detainee may return to terrorist activity after re-
lease or transfer from Naval Station Guanta-
namo Bay;

(B) an evaluation of the status of any reha-
bilitation program in such detainee’s country of
origin, or in the country such detainee is antici-
pated to be transferred to; and

(C) an assessment of the risk posed to the
American people by the release or transfer of
such detainee from Naval Station Guantanamo
Bay.

(d) ADDITIONAL MATTERS TO BE INCLUDED IN
INITIAL REPORT.—The first report submitted
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under subsection (a) shall also include the fol-
lowing:

(1) A description of the process that was pre-
viously wused for screening the detainees de-
scribed by subsection (c)(4) prior to their release
or transfer from detention at Naval Station
Guantanamo Bay, Cuba.

(2) An assessment of the adequacy of that
screening process for reducing the risk that de-
tainees previously released or transferred from
Naval Station Guantanamo Bay would return to
terrorist activities after release or transfer from
Naval Station Guantanamo Bay.

(3) An assessment of lessons learned from pre-
vious releases and transfers of individuals who
returned to terrorist activities for reducing the
risk that detainees released or transferred from
Naval Station Guantanamo Bay will return to
terrorist activities after their release or transfer.

(e) FORM.—Each report submitted under sub-
section (a), or parts thereof, may be submitted in
classified form.

(f) LIMITATION ON RELEASE OR TRANSFER.—NoO
detainee detained at the detention facility at
Naval Station Guantanamo Bay, Cuba, as of
the date of the enactment of this Act may be re-
leased or transferred to another country until
the President—

(1) submits to Congress the first report re-
quired by subsection (a); or

(2) certifies to the members and committees of
Congress specified in subsection (b) that such
action poses no threat to the members of the
United States Armed Forces.

(9) SENSE OF SENATE.—It is the sense of the
Senate that the Secretary of Defense should
consult with State and local govermment offi-
cials before making any decision about where
detainees at Naval Station Guantanamo Bay,
Cuba, might be transferred, housed, or other-
wise incarcerated as a result of the implementa-
tion of the Executive Order of the President to
close the detention facilities at Naval Station
Guantanamo Bay.

TITLE IV
DEPARTMENT OF DEFENSE—CIVIL
DEPARTMENT OF THE ARMY
CORPS OF ENGINEERS—CIVIL
OPERATION AND MAINTENANCE

For an additional amount for ‘‘Operation and
Maintenance’ to dredge navigation channels
and repair damage to Corps projects nationwide
related to natural disasters, $38,375,000, to re-
main available until expended: Provided, That
the Assistant Secretary of the Army for Civil
Works shall provide a monthly report to the
Committees on Appropriations of the House of
Representatives and the Senate detailing the al-
location and obligation of these funds, begin-
ning not later than 60 days after enactment of
this Act: Provided further, That the amount
under this heading is designated as an emer-
gency requirement and necessary to meet emer-
gency mneeds pursuant to sections 403(a) and
423(b) of S. Con. Res. 13 (111th Congress), the
concurrent resolution on the budget for fiscal
year 2010.

FLOOD CONTROL AND COASTAL EMERGENCIES

For an additional amount for ‘‘Flood Control
and Coastal Emergencies’’, as authorized by sec-
tion 5 of the Act of August 18, 1941 (33 U.S.C.
70In), for mecessary expenses relating to the
consequences of natural disasters as authorized
by law, $804,290,000, to remain available until
expended: Provided, That the Secretary of the
Army is directed to use $315,290,000 of the funds
appropriated under this heading to support
emergency operations, repair eligible projects
nationwide, and for other activities in response
to natural disasters: Provided further, That the
Secretary of the Army is directed to use
$489,000,000 of the amount provided under this
heading for barrier island restoration and eco-
system restoration to restore historic levels of
storm damage reduction to the Mississippi Gulf
Coast: Provided further, That this work shall be
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carried out at full Federal expense: Provided
further, That the Assistant Secretary of the
Army for Civil Works shall provide a monthly
report to the Committees on Appropriations of
the House of Representatives and the Senate de-
tailing the allocation and obligation of these
funds, beginning not later than 60 days after
enactment of this Act: Provided further, That
the amount under this heading is designated as
an emergency requirement and mnecessary to
meet emergency mneeds pursuant to sections
403(a) and 423(b) of S. Con. Res. 13 (111th Con-
gress), the concurrent resolution on the budget
for fiscal year 2010.
DEPARTMENT OF ENERGY
ENERGY PROGRAMS
STRATEGIC PETROLEUM RESERVE
(TRANSFER OF FUNDS)

For an additional amount for the ‘‘Strategic
Petroleum Reserve’’ account, $21,585,723, to re-
main available until expended, to be derived by
transfer from the ‘“SPR Petroleum Account’’ for
site maintenance activities: Provided, That the
amount under this heading is designated as an
emergency requirement and necessary to meet
emergency needs pursuant to sections 403(a) and
423(b) of S. Con. Res. 13 (111th Congress), the
concurrent resolution on the budget for fiscal
year 2010.

NATIONAL NUCLEAR SECURITY ADMINISTRATION
WEAPONS ACTIVITIES
(TRANSFER OF FUNDS)

For an additional amount for ‘‘Weapons Ac-
tivities”’, $34,500,000, to remain available until
expended, to be divided among the three na-
tional security laboratories of Livermore, Sandia
and Los Alamos to fund a sustainable capability
to analyze nuclear and biological weapons intel-
ligence: Provided, That the Director of National
Intelligence shall provide a written report to the
Senate Appropriations Committee, the Senate
Armed Services Committee and the Senate Select
Committee on Intelligence within 90 days of en-
actment on how the National Nuclear Security
Administration will invest these resources in
technical and core analytical capabilities: Pro-
vided further, That the amount under this
heading is designated as being for overseas de-
ployments and other activities pursuant to sec-
tions 401(c)(4) and 423(a) of S. Con. Res. 13
(111th Congress), the concurrent resolution on
the budget for fiscal year 2010.

DEFENSE NUCLEAR NONPROLIFERATION

For an additional amount for ‘“‘Defense Nu-
clear Nonproliferation’ in the National Nuclear
Security Administration, 355,000,000, to remain
available until expended, for the International
Nuclear Materials Protection and Cooperation
Program to counter emerging threats at nuclear
facilities in Russia and other countries of con-
cern through detecting and deterring insider
threats through security upgrades: Provided,
That the amount under this heading is des-
ignated as being for overseas deployments and
other activities pursuant to sections 401(c)(4)
and 423(a) of S. Con. Res. 13 (111th Congress),
the concurrent resolution on the budget for fis-
cal year 2010.

GENERAL PROVISIONS—THIS TITLE
LIMITED TRANSFER AUTHORITY

SEC. 401. Section 403 of title IV of division A
of the American Recovery and Reinvestment Act
of 2009 (Public Law 111-5) is amended by strik-
ing all of the text and inserting the following:
“SEC. 403. LIMITED TRANSFER AUTHORITY.

“The Secretary of Energy may transfer up to
0.5 percent from each amount appropriated to
the Department of Energy in this title to any
other appropriate account within the Depart-
ment of Energy, to be used for management and
oversight activities: Provided, That the Sec-
retary shall provide a report to the Committees
on Appropriations of the House of Representa-
tives and the Senate 15 days prior to any trans-
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fer: Provided further, That any funds so trans-
ferred under this section shall remain available
for obligation until September 30, 2012.”".
WAIVER OF FEDERAL EMPLOYMENT
REQUIREMENTS
SEC. 402. Section 4601(c)(1) of the Atomic En-
ergy Defense Act (50 U.S.C. 2701(c)(1)) is amend-
ed by striking ‘‘September 30, 2008’ and insert-
ing ‘‘September 30, 2009”°.
CORPS OF ENGINEERS TECHNICAL FIX

SEC. 403. (a) IN GENERAL.—Section 3181 of the
Water Resources Development Act of 2007 (Pub-
lic Law 110-114; 121 Stat. 1158) is amended—

(1) in subsection (a)—

(A) by redesignating paragraphs (4) through
(11) as paragraphs (5), (6), (8), (9), (10), (11),
(12), and (13), respectively;

(B) by inserting after paragraph (3) the fol-
lowing:

““(4) NORTHEAST HARBOR, MAINE.—The project
for navigation, Northeast Harbor, Maine, au-
thorized by section 2 of the Act of March 2, 1945
(59 Stat. 12).”’; and

(C) by inserting after paragraph (6) (as redes-
ignated by subparagraph (A4)) the following:

““(7) TENANTS HARBOR, MAINE.—The project
for navigation, Tenants Harbor, Maine, author-
ized by the first section of the Act of March 2,
1919 (40 Stat. 1275).”’; and

(2) in subsection (h)—

(A) by striking paragraphs (15) and (16); and

(B) by redesignating paragraphs (17) through
(29) as paragraphs (15) through (27), respec-
tively.

(b) EFFECTIVE DATE.—The amendments made
by subsection (a) shall take effect as if included
in the Water Resources Development Act of 2007
(Public Law 110-114; 121 Stat. 1041)

CORPS OF ENGINEERS REPROGRAMMING
AUTHORITY

SEC. 404. Unlimited reprogramming authority
is granted to the Secretary of the Army for
funds provided in title IV—Energy and Water
Development of Public Law 111-5 under the
heading ‘‘Department of Defense—Civil, Depart-
ment of the Army, Corps of Engineers—Civil’’.

BUREAU OF RECLAMATION REPROGRAMMING
AUTHORITY

SEC. 405. Unlimited reprogramming authority
is granted to the Secretary of the Interior for
funds provided in title IV—Energy and Water
Development of Public Law 111-5 under the
heading ‘‘Bureau of Reclamation, Water and
Related Resources’ .

COST ANALYSIS OF TRITIUM PROGRAM CHANGES

SEC. 406. No funds in this Act, or other pre-
vious Acts, shall be provided to fund activities
related to the mission relocation of either the de-
sign authority for the gas transfer systems or
tritium research and development facilities dur-
ing the current fiscal year and until the Depart-
ment can provide the Senate Appropriations
Committee an independent technical mission re-
view and cost analysis by the JASON’s as pro-
posed in the Complex Transformation Site-Wide
Programmatic Environmental Impact Statement.

CORPS OF ENGINEERS PROJECT COST CEILING
INCREASE

SEC. 407. The project for ecosystem restora-
tion, Upper Newport Bay, California, author-
ized by section 101(b)(9) of the Water Resources
Development Act of 2000 (114 Stat. 2577), is
modified to authorize the Secretary to construct
the project at a total cost of $50,659,000, with an
estimated Federal cost of $32,928,000 and a non-
Federal cost of $17,731,000.

SEC. 408. None of the funds provided in the
matter under the heading entitled ‘‘Department
of Defense—Civil’’ in this Act, or provided by
previous appropriations Acts under the heading
entitled ‘‘Department of Defense—Civil”’ may be
used to deconstruct any work (including any
partially completed work) completed under the
Mississippi River and Tributaries Project au-
thorized by the Act of May 15, 1928 (45 2 Stat.
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534; 100 Stat. 4183), during fiscal year 2009, 2010,
and 2011.
TITLE 17 INNOVATIVE TECHNOLOGY LOAN
GUARANTEE PROGRAM

SEC. 409. The matter under the heading ‘‘Title
17 Innovative Technology Loan Guarantee Pro-
gram’’ of title I1II of division C of the Omnibus
Appropriations Act, 2009 (Public Law 111-8; 123
Stat. 619) is amended in the ninth proviso—

(1) by striking “‘or (d)”’ and inserting ‘‘(d)’’;
and

(2) by striking ‘‘the guarantee’ and inserting
“the guarantee; (e) contracts, leases or other
agreements entered into prior to May 1, 2009 for
front-end nuclear fuel cycle projects, where
such project licenses technology from the De-
partment of Energy, and pays royalties to the
federal govermment for such license and the
amount of such royalties will exceed the amount
of federal spending, if any, under such con-
tracts, leases or agreements; or (f) grants or co-
operative agreements, to the extent that obliga-
tions of such grants or cooperative agreements
have been recorded in accordance with section
1501(a)(5) of title 31, United States Code, on or
before May 1, 2009”°.

TITLEV
DEPARTMENT OF THE TREASURY
DEPARTMENTAL OFFICES
SALARIES AND EXPENSES
(INCLUDING TRANSFER OF FUNDS)

For an additional amount for ‘‘Departmental
Offices, Salaries and Expenses’, $4,000,000, to
remain available until December 31, 2010: Pro-
vided, That, not later than 10 days following
enactment of this Act, the Secretary of the
Treasury shall transfer funds provided under
this heading to an account to be designated for
the mecessary expenses of the Financial Crisis
Inquiry Commission established pursuant to sec-
tion 5 of the Fraud Enforcement and Recovery
Act of 2009: Provided further, That the amount
under this heading is designated as an emer-
gency requirement and necessary to meet emer-
gency mneeds pursuant to sections 403(a) and
423(b) of S. Con. Res. 13 (111th Congress), the
concurrent resolution on the budget for fiscal
year 2010.

EXECUTIVE OFFICE OF THE PRESIDENT

AND FUNDS APPROPRIATED TO THE

PRESIDENT

NATIONAL SECURITY COUNCIL
SALARIES AND EXPENSES

For an additional amount for ‘“‘Salaries and
Expenses’’, 32,936,000, of which $800,000 shall re-
main available until expended and $2,136,000
shall remain available until September 30, 2010:
Provided, That the amount under this heading
is designated as being for overseas deployments
and other activities pursuant to sections
401(c)(4) and 423(a) of S. Con. Res. 13 (111th
Congress), the concurrent resolution on the
budget for fiscal year 2010.

PANDEMIC PREPAREDNESS AND RESPONSE
(INCLUDING TRANSFERS OF FUNDS)

For an amount to be deposited into an ac-
count for ‘“‘Pandemic Preparedness and Re-
sponse’’ to be established within the Executive
Office of the President for expenses to prepare
for and respond to a potential pandemic disease
outbreak and to assist international efforts to
control the spread of such an outbreak, includ-
ing for the 2009-HINI1 influenza outbreak,
$1,500,000,000, to remain available until Sep-
tember 30, 2010, and to be transferred by the Di-
rector of the Office of Management and Budget
as follows: $900,000,000 shall be transferred to
and merged with funds made available under
the heading ‘‘Department of Health and Human
Services, Public Health and Social Services
Emergency Fund’ for allocation by the Sec-
retary, $190,000,000 shall be transferred to and
merged with funds made available for the
United States Department of Homeland Security
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under the heading ‘‘Departmental Management
and Operations, Office of the Secretary and Ex-
ecutive Management’ for allocation by the Sec-
retary; $100,000,000 shall be transferred to and
merged with funds made available for the
United States Department of Agriculture under
the heading ‘‘Agricultural Programs, Produc-
tion, Processing and Marketing, Office of the
Secretary’ for allocation by the Secretary;
350,000,000 shall be transferred to and merged
with funds made available under the heading
“Department of Health and Human Services,
Food and Drug Administration, Salaries and
Expenses’’; $110,000,000 shall be transferred to
and merged with funds made available under
the heading ‘‘Department of Veterans Affairs,
Veterans Health Administration, Medical Serv-
ices”’; and $150,000,000 shall be transferred to
and merged with funds made available under
the heading ‘‘Bilateral Economic Assistance,
Funds Appropriated to the President, Global
Health and Child Survival”, to support pro-
grams of the United States Agency for Inter-
national Development: Provided, That such
transfers shall be made not more than 10 days
after the date of enactment of this Act: Provided
further, That none of the funds provided under
this heading shall be available for obligation
until 15 days following the submittal of a de-
tailed spending plan by each Department receiv-
ing funds to the Committees on Appropriations
of the House of Representatives and the Senate:
Provided further, That the transfer authority
provided under this heading is in addition to
any other transfer authority available in this or
any other Act: Provided further, That the
amount under this heading is designated as an
emergency requirement and necessary to meet
emergency needs pursuant to sections 403(a) and
423(b) of S. Con. Res. 13 (111th Congress), the
concurrent resolution on the budget for fiscal
year 2010.
THE JUDICIARY
COURTS OF APPEALS, DISTRICT COURTS, AND
OTHER JUDICIAL SERVICES
SALARIES AND EXPENSES
(INCLUDING TRANSFER OF FUNDS)

For an additional amount for ‘‘Salaries and
Expenses’’, $10,000,000, to remain available until
September 30, 2010: Provided, That notwith-
standing section 302 of division D of Public Law
111-8, funding shall be available for transfer be-
tween Judiciary accounts to meet increased
workload requirements resulting from immigra-
tion and other law enforcement initiatives on
the Southwest border: Provided further, That
the amount under this heading is designated as
being for overseas deployments and other activi-
ties pursuant to sections 401(c)(4) and 423(a) of
S. Con. Res. 13 (111th Congress), the concurrent
resolution on the budget for fiscal year 2010.

INDEPENDENT AGENCIES
SECURITIES AND EXCHANGE COMMISSION
SALARIES AND EXPENSES

For an additional amount for necessary ex-
penses for the Securities and Exchange Commis-
sion, 310,000,000, to remain available until Sep-
tember 30, 2010, for investigation of securities
fraud: Provided, That the amount under this
heading is designated as an emergency require-
ment and necessary to meet emergency needs
pursuant to sections 403(a) and 423(b) of S. Con.
Res. 13 (111th Congress), the concurrent resolu-
tion on the budget for fiscal year 2010.

GENERAL PROVISIONS—THIS TITLE

SEC. 501. (a) IN GENERAL.—Section 3(c)(2)(A)
of Public Law 110—428 is amended—

(1) in the matter before clause (i), by striking
“4-year’’ and inserting ‘‘5-year’’; and

(2) in clause (i), by striking ‘“‘I-year’’ and in-
serting ‘‘2-year’’.

(b) EFFECTIVE DATE.—The amendments made
by subsection (a) shall take effect as if included
in the enactment of Public Law 110-428.

SEC. 502. The fourth proviso under the head-
ing “‘District of Columbia Funds’’ of title IV of
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division D of the Omnibus Appropriations Act,
2009 (Public Law 111-8; 123 Stat. 655) is amend-
ed by striking ‘“‘and such title’’ and inserting **,
as amended by laws enacted pursuant to section
442(c) of the Home Rule Act of the District of
Columbia Home Rule Act of 1973, approved De-
cember 24, 1973 (87 Stat. 798), and such title, as
amended,’’.

SEC. 503. Title V of division D of the Omnibus
Appropriations Act, 2009 (Public Law 111-8) is
amended under the heading ‘‘Federal Commu-
nications Commission’’ by striking the first pro-
viso and inserting the following: ‘‘Provided,
That of the funds provided, mot less than
33,000,000 shall be available for developing a na-
tional broadband plan pursuant to title VI of di-
vision B of the American Recovery and Rein-
vestment Act of 2009 (Public Law 111-5) and for
carrying out any other responsibility pursuant
to that title:”.

EXTENSION OF LIMITATIONS

SEC. 504. (a) IN GENERAL.—Section 44(f)(1) of
the Federal Deposit Insurance Act (12 U.S.C.
1831u(f)(1)) is amended—

(1) by redesignating subparagraphs (A) and
(B) as clauses (i) and (ii), respectively, and mov-
ing the margins 2 ems to the right;

(2) by striking ‘‘evidence of debt by any in-
sured’’ and inserting the following: ‘‘evidence of
debt by—

““(A) any insured’’; and

(3) by striking the period at the end and in-
serting the following: ‘‘; and

‘“‘(B) any nondepository institution operating
in such State, shall be equal to mot more than
the greater of the State’s maximum lawful an-
nual percentage rate or 17 percent—

““(i) to facilitate the uniform implementation
of federally mandated or federally established
programs and financings related thereto, includ-
ing—

“(1) uniform accessibility of student loans, in-
cluding the issuance of qualified student loan
bonds as set forth in section 144(b) of the Inter-
nal Revenue Code of 1986;

‘“(1I1) the uniform accessibility of mortgage
loans, including the issuance of qualified mort-
gage bonds and qualified veterans’ mortgage
bonds as set forth in section 143 of such Code;

“(I11) the uniform accessibility of safe and af-
fordable housing programs administered or sub-
ject to review by the Department of Housing and
Urban Development, including—

“(aa) the issuance of exempt facility bonds for
qualified residential rental property as set forth
in section 142(d) of such Code;

“‘(bb) the issuance of low income housing taxr
credits as set forth in section 42 of such Code, to
facilitate the uniform accessibility of provisions
of the American Recovery and Reinvestment Act
of 2009; and

‘““(cc) the issuance of bonds and obligations
issued under that Act, to facilitate economic de-
velopment, higher education, and improvements
to infrastructure, and the issuance of bonds and
obligations issued under any provision of law to
further the same; and

‘“‘(ii) to facilitate interstate commerce gen-
erally, including consumer loans, in the case of
any person or governmental entity (other than a
depository institution subject to subparagraph
(4) and paragraph (2)).”.

(b) EFFECTIVE PERIOD.—The amendments
made by subsection (a) shall apply with respect
to contracts consummated during the period be-
ginning on the date of enactment of this Act
and ending on December 31, 2010.

TITLE VI
DEPARTMENT OF HOMELAND SECURITY
U.S. CUSTOMS AND BORDER PROTECTION
SALARIES AND EXPENSES

For an additional amount for ‘“‘Salaries and
Expenses’’, $46,200,000, to remain available until
September 30, 2010, of which $6,200,000 shall be
for the care, treatment, and transportation of
unaccompanied alien children; and of which
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$40,000,000 shall be for response to border secu-
rity issues on the Southwest border of the
United States.
AIR AND MARINE INTERDICTION, OPERATIONS,
MAINTENANCE, AND PROCUREMENT
For an additional amount for ‘“‘Salaries and
Expenses’’, $5,000,000, to remain available until
September 30, 2010, for response to border secu-
rity issues on the Southwest border of the
United States.
U.S. IMMIGRATION AND CUSTOMS ENFORCEMENT
SALARIES AND EXPENSES
For an additional amount for ‘‘Salaries and
Expenses’’, $66,800,000, to remain available until
September 30, 2010, of which $11,800,000 shall be
for the care, treatment, and transportation of
unaccompanied alien children; and of which
$55,000,000 shall be for response to border secu-
rity issues on the Southwest border of the
United States.
COAST GUARD
OPERATING EXPENSES
For an additional amount for ‘“‘Operating Ex-
penses’’, $139,503,000; of which $129,503,000 shall
be for Coast Guard operations in support of Op-
eration Iraqi Freedom and Operation Enduring
Freedom; and of which $10,000,000 shall be
available until September 30, 2010, for High En-
durance Cutter maintenance, major repairs, and
improvements.
FEDERAL EMERGENCY MANAGEMENT AGENCY
STATE AND LOCAL PROGRAMS

For an additional amount for ‘‘State and
Local Programs’, $30,000,000 shall be for Oper-
ation Stonegarden.

GENERAL PROVISIONS—THIS TITLE
(INCLUDING RESCISSION)

SEC. 601. (a) RESCISSION.—Of amounts pre-
viously made available from ‘‘Federal Emer-
gency Management Agency, Disaster Relief”’ to
the State of Mississippi pursuant to section 404
of the Robert T. Stafford Disaster Relief and
Emergency Assistance Act (42 U.S.C. 5170c) for
Hurricane Katrina, an additional $100,000,000
are rescinded.

(b) APPROPRIATION.—For ‘‘Federal Emergency
Management Agency, State and Local Pro-
grams’’, there is appropriated an additional
$100,000,000, to remain available until expended,
for a grant to the State of Mississippi for an
interoperable communications system required
in the aftermath of Hurricane Katrina: Pro-
vided, That the amount under this heading is
designated as an emergency requirement and
necessary to meet emergency needs pursuant to
sections 403(a) and 423(b) of S. Con. Res. 13
(111th Congress), the concurrent resolution on
the budget for fiscal year 2010.

SEC. 602. The Department of Homeland Secu-
rity Appropriations Act, 2009 (Public Law 110-
329) is amended under the heading ‘‘Federal
Emergency Management Agency, Management
and Administration’ after ‘‘the Robert T. Staf-
ford Disaster Relief and Emergency Assistance
Act (42 U.S.C. 5121 et seq.),” by adding ‘‘Cerro
Grande Fire Assistance Act of 2000 (division C,
title I, 114 Stat. 583),”.

SEC. 603. Notwithstanding any provision
under (a)(1)(A) of 15 U.S.C. 2229a specifying
that grants must be used to increase the number
of fire fighters in fire departments, the Secretary
of Homeland Security may, in making grants de-
scribed under 15 U.S.C. 2229a for fiscal year 2009
or 2010, grant waivers from the requirements of
subsection (a)(1)(B), subsection (c)(1), sub-
section (c)(2), and subsection (c)(4)(4), and may
award grants for the hiring, rehiring, or reten-
tion of firefighters.

SEC. 604. The Administrator of the Federal
Emergency Management Agency shall extend
through March 2010 reimbursement of case man-
agement activities conducted by the State of
Mississippi under the Disaster Housing Assist-
ance Program to individuals in the program on
April 30, 2009.
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SEC. 605. Section 552 of division E of the Con-
solidated Appropriations Act, 2008 (Public Law
110-161) is amended by striking ‘‘local edu-
cational agencies’” and inserting ‘‘primary or
secondary school sites” and by inserting ‘“‘and
section 406(c)(2)’’ after ‘‘section 406(c)(1)”’.

SEC. 606. (a) IN GENERAL.—Each amount in
this title is designated as being for overseas de-
ployments and other activities pursuant to sec-
tions 401(c)(4) and 423(a) of S. Con. Res. 13
(111th Congress), the concurrent resolution on
the budget for fiscal year 2010.

(b) EXCEPTION.—Subsection (a) shall not
apply to any amount under section 601 of this
title.

SEC. 607. For purposes of qualification for
loans made under the Disaster Assistance Direct
Loan Program as allowed under Public Law
111-5 relating to disaster declaration DR-1791
(issued September 13, 2008) the base period for
taxr determining loss of revenue may be fiscal
year 2009 or 2010.

TITLE VII
DEPARTMENT OF THE INTERIOR
DEPARTMENT-WIDE PROGRAMS
WILDLAND FIRE MANAGEMENT
(INCLUDING TRANSFER OF FUNDS)

For an additional amount to cover necessary
expenses for wildfire suppression and emergency
rehabilitation activities of the Department of the
Interior, $50,000,000, to remain available until
expended: Provided, That such funds shall only
become available if funds provided previously
for wildland fire suppression will be erhausted
imminently and after the Secretary of the Inte-
rior notifies the Committees on Appropriations
of the House of Representatives and the Senate
in writing of the need for these additional
funds: Provided further, That the Secretary of
the Interior may transfer any of these funds to
the Secretary of Agriculture if the transfer en-
hances the efficiency or effectiveness of Federal
wildland fire suppression activities: Provided
further, That the amount under this heading is
designated as an emergency requirement and
necessary to meet emergency needs pursuant to
sections 403(a) and 423(b) of S. Con. Res. 13
(111th Congress), the concurrent resolution on
the budget for fiscal year 2010.

DEPARTMENT OF AGRICULTURE
FOREST SERVICE
WILDLAND FIRE MANAGEMENT
(INCLUDING TRANSFER OF FUNDS)

For an additional amount to cover necessary
expenses for wildfire suppression and emergency
rehabilitation activities of the Forest Service,
$200,000,000, to remain available until expended:
Provided, That such funds shall only become
available if funds provided previously for
wildland fire suppression will be exhausted im-
minently and after the Secretary of Agriculture
notifies the Committees on Appropriations of the
House of Representatives and the Senate in
writing of the need for these additional funds:
Provided further, That the Secretary of Agri-
culture may transfer not more than 350,000,000
of these funds to the Secretary of the Interior if
the transfer enhances the efficiency or effective-
ness of Federal wildland fire suppression activi-
ties: Provided further, That the amount under
this heading is designated as an emergency re-
quirement and necessary to meel emergency
needs pursuant to sections 403(a) and 423(b) of
S. Con. Res. 13 (111th Congress), the concurrent
resolution on the budget for fiscal year 2010.

GENERAL PROVISIONS—THIS TITLE

SEC. 701. Public Law 111-8, division E, title
111, Department of Health and Human Services,
Agency for Toxic Substances and Disease Reg-
istry, Toxic Substances and Environmental Pub-
lic Health is amended by inserting ‘“‘per eligible
employee’ after <°‘$1,000°.

SEC. 702. (a) Section 1606 of division A, title
XVI of Public Law 111-5 shall not be applied to
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projects carried out by youth conservation orga-
nizations under agreement with the Department
of the Interior or the Forest Service for which
funds were provided in title VII.

(b) For purposes of this provision, the term
“‘youth conservation organizations’ means not-
for-profit organizations that provide conserva-
tion service learning opportunities for youth 16
to 25 years of age.

TITLE VIII

DEPARTMENT OF HEALTH AND HUMAN
SERVICES

ADMINISTRATION FOR CHILDREN AND FAMILIES
REFUGEE AND ENTRANT ASSISTANCE

For an additional amount for ‘‘Refugee and
Entrant Assistance’ for necessary expenses for
unaccompanied alien children as authorized by
section 462 of the Homeland Security Act of 2002
and section 235 of the William Wilberforce Traf-
ficking Victims Protection Reauthorization Act
of 2008, $82,000,000, to remain available through
September 30, 2011: Provided, That the amount
under this heading is designated as being for
overseas deployments and other activities pursu-
ant to sections 401(c)(4) and 423(a) of S. Con.
Res. 13 (111th Congress), the concurrent resolu-
tion on the budget for fiscal year 2010.

GENERAL PROVISIONS—THIS TITLE
(TRANSFER OF FUNDS)

SEC. 801. Section 801(a) of division A of Public
Law 111-5 is amended by inserting ‘‘, and may
be transferred by the Department of Labor to
any other account within the Department for
such purposes’’ before the end period.

(INCLUDING TRANSFER OF FUNDS)

SEC. 802. (a) Notwithstanding any other provi-
sion of law, during the period from September 1
through September 30, 2009, the Secretary of
Education shall transfer to the Career, Tech-
nical, and Adult Education account an amount
not to exceed $17,678,270 from amounts that
would otherwise lapse at the end of fiscal year
2009 and that were originally made available
under the Department of Education Appropria-
tions Act, 2009 or any Department of Education
Appropriations Act for a previous fiscal year.

(b) Funds transferred under this section to the
Career, Technical, and Adult Education ac-
count shall be obligated by September 30, 2009.

(c) Any amounts transferred pursuant to this
section shall be for carrying out Adult Edu-
cation State Grants, and shall be allocated, not-
withstanding any other provision of law, only
to those States that received funds under that
program for fiscal year 2009 that were at least
9.9 percent less than those States received under
that program for fiscal year 2008.

(d) The Secretary shall use these additional
funds to increase those States’ allocations under
that program up to the amount they received
under that program for fiscal year 2008.

(e) The Secretary shall notify the Committees
on Appropriations of both Houses of Congress of
any transfer pursuant to this section.

TITLE IX
LEGISLATIVE BRANCH
CAPITOL POLICE
GENERAL EXPENSES

For an additional amount for ‘‘Capitol Police,
General Expenses’’, $71,606,000, to purchase and
install a new radio system for the U.S. Capitol
Police, to remain available until September 30,
2012: Provided, That the Chief of the Capitol
Police may not obligate any of the funds appro-
priated under this heading without approval of
an obligation plan by the Committees on Appro-
priations of the Senate and the House of Rep-
resentatives.

CONGRESSIONAL BUDGET OFFICE
SALARIES AND EXPENSES

For an additional amount for ‘“‘Salaries and
Expenses’’, $2,000,000, to remain available until
September 30, 2010.
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GENERAL PROVISION—THIS TITLE

SEC. 901. The amount available to the Com-
mittee on the Judiciary for expenses, including
salaries, under section 13(b) of Senate Resolu-
tion 73, agreed to March 10, 2009, is increased by
$500,000.

TITLE X
MILITARY CONSTRUCTION
MILITARY CONSTRUCTION, ARMY
(INCLUDING RESCISSION)

For an additional amount for ‘“Military Con-
struction, Army’’, $1,229,731,000, to remain
available until September 30, 2013: Provided,
That notwithstanding any other provision of
law, such funds may be obligated and expended
to carry out planning and design and military
construction projects not otherwise authorized
by law: Provided further, That none of the
funds provided under this heading for military
construction projects in Afghanistan shall be
obligated or expended until the Secretary of De-
fense certifies to the Committees on Appropria-
tions of both Houses of Congress that a prefi-
nancing statement for each project has been
submitted to the North Atlantic Treaty Organi-
zation (NATO) for consideration of funding by
the NATO Security Investment Program.

For an additional amount for ‘‘Military Con-
struction, Army’’, $49,000,000, to remain avail-
able until September 30, 2013: Provided, That
notwithstanding any other provision of law,
such funds may be obligated and expended to
carry out planning and design and military con-
struction projects not otherwise authorized by
law: Provided further, That the preceding
amount in this paragraph is designated as an
emergency requirement and necessary to meet
emergency needs pursuant to sections 403(a) and
423(b) of S. Con. Res. 13 (111th Congress), the
concurrent resolution on the budget for fiscal
year 2010: Provided further, That of the funds
appropriated for ‘‘Military Construction, Army’’
under Public Law 110-252, $49,000,000 are here-
by rescinded.

MILITARY CONSTRUCTION, NAVY AND MARINE

CORPS
For an additional amount for ‘‘Military Con-
struction, Navy and Mavrine Corps”’,

$243,083,000, to remain available until September
30, 2013: Provided, That motwithstanding any
other provision of law, such funds may be obli-
gated and expended to carry out planning and
design and military construction projects not
otherwise authorized by law.

MILITARY CONSTRUCTION, AIR FORCE

For an additional amount for ‘“Military Con-
struction, Air Force’, $265,470,000, to remain
available until September 30, 2013: Provided,
That notwithstanding any other provision of
law, such funds may be obligated and expended
to carry out planning and design and military
construction projects not otherwise authorized
by law: Provided further, That mone of the
funds provided under this heading for military
construction projects in Afghanistan shall be
obligated or expended until the Secretary of De-
fense certifies to the Committees on Appropria-
tions of both Houses of Congress that a prefi-
nancing statement for each project has been
submitted to the North Atlantic Treaty Organi-
zation (NATO) for consideration of funding by
the NATO Security Investment Program.

MILITARY CONSTRUCTION, DEFENSE-WIDE

For an additional amount for ‘‘Military Con-
struction, Defense-Wide”’, $181,500,000, to re-
main available until September 30, 2013: Pro-
vided, That notwithstanding any other provi-
sion of law, such funds may be obligated and
expended to carry out planning and design and
military construction projects not otherwise au-
thorized by law: Provided further, That
$1,781,500,000 is hereby authorized for fiscal
years 2009 through 2013 for the purposes of this
appropriation.
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NORTH ATLANTIC TREATY ORGANIZATION
SECURITY INVESTMENT PROGRAM

For an additional amount for ‘‘North Atlantic
Treaty Organization Security Investment Pro-
gram’’, $100,000,000, to remain available until
expended: Provided, That notwithstanding any
other provision of law, such funds are author-
ized for the North Atlantic Treaty Security In-
vestment Program for purposes of section 2806 of
title 10, United States Code, and section 2502 of
the Military Construction Authorization Act for
Fiscal Year 2009 (division B of Public Law 110-
417).

DEPARTMENT OF DEFENSE BASE CLOSURE
ACCOUNT 2005

For deposit into the Department of Defense
Base Closure Account 2005, established by sec-
tion 2906A(a)(1) of the Defense Base Closure
and Realignment Act of 1990 (10 U.S.C. 2687
note), $230,900,000, to remain available until ex-
pended: Provided, That notwithstanding any
other provision of law, such funds may be obli-
gated and expended to carry out operation and
maintenance, planning and design and military
construction projects mot otherwise authorized
by law.

GENERAL PROVISIONS—THIS TITLE

SEC. 1001. None of the funds appropriated in
this or any other Act may be used to disestab-
lish, reorganize, or relocate the Armed Forces
Institute of Pathology, except for the Armed
Forces Medical Examiner, until the President
has established, as required by section 722 of the
National Defense Authorization Act for Fiscal
Year 2008 (Public Law 110-181; 122 Stat. 199; 10
U.S.C. 176 note), a Joint Pathology Center, and
the Joint Pathology Center is demonstrably per-
forming the minimum requirements set forth in
section 722 of the National Defense Authoriza-
tion Act for Fiscal Year 2008.

SEC. 1002. (a) IN GENERAL.—Unless otherwise
designated, each amount in this title is des-
ignated as being for overseas deployments and
other activities pursuant to sections 401(c)(4)
and 423(a) of S. Con. Res. 13 (111th Congress),
the concurrent resolution on the budget for fis-
cal year 2010.

(b) EXCEPTION.—Subsection (a) shall not
apply to any amount under the heading ‘‘Mili-
tary Construction, Defense-Wide’’.

TITLE XI
DEPARTMENT OF STATE
ADMINISTRATION OF FOREIGN AFFAIRS
DIPLOMATIC AND CONSULAR PROGRAMS
(INCLUDING TRANSFER OF FUNDS)

For an additional amount for ‘‘Diplomatic
and Consular Programs’’, 3645,444,000, to remain
available until September 30, 2010, of which
$117,983,000 is for World Wide Security Protec-
tion and shall remain available until expended.:
Provided, That the Secretary of State may
transfer up to $135,629,000 of the total funds
made available under this heading to any other
appropriation of any department or agency of
the United States, upon the concurrence of the
head of such department or agency, to support
operations in and assistance for Afghanistan
and to carry out the provisions of the Foreign
Assistance Act of 1961: Provided further, That of
the funds appropriated under this heading, not
movre than $10,000,000 for public diplomacy ac-
tivities may be transferred to, and merged with,
funds made available under the heading ‘‘Inter-
national Broadcasting Operations’ for broad-
casting activities to the Pakistan-Afghanistan
border region: Provided further, That of the
funds appropriated under this heading,
357,000,000 shall be made available for aircraft
acquisition, maintenance, operations and leases
in Afghanistan for the Department of State and
the United States Agency for International De-
velopment (USAID), and the uses and oversight
of such aircraft shall be the responsibility of the
United States Chief of Mission in Afghanistan:
Provided further, That of the funds made avail-
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able pursuant to the previous proviso,
$40,000,000 shall be transferred to, and merged
with, funds made available under the heading
“United States Agency for International Devel-
opment, Funds Appropriated to the President,
Operating Ezxpenses’” for the purpose of
USAID’s air services: Provided further, That
such aircraft utilized by USAID may be used to
transport Federal and non-Federal personnel
supporting USAID programs and activities: Pro-
vided further, That official travel of other agen-
cies for other purposes may be supported on a
reimbursable basis, or without reimbursement
when traveling on a space available basis.

OFFICE OF INSPECTOR GENERAL
(INCLUDING TRANSFER OF FUNDS)

For an additional amount for ‘‘Office of In-
spector General’, $22,200,000, to remain avail-
able until September 30, 2010, of which $7,000,000
shall be transferred to the Special Inspector
General for Iraq Reconstruction for reconstruc-
tion oversight, and $7,200,000 shall be trans-
ferred to the Special Inspector General for Af-
ghanistan Reconstruction for reconstruction
oversight: Provided, That the Special Inspector
General for Afghanistan Reconstruction may ex-
ercise the authorities of subsections (b) through
(i) of section 3161 of title 5, United States Code
(without regard to subsection (a) of such sec-
tion) for funds made available for fiscal years
2009 and 2010.

EMBASSY SECURITY, CONSTRUCTION, AND

MAINTENANCE
For an additional amount for ‘“‘Embassy Secu-
rity, Construction, and Maintenance’’,

$820,500,000, to remain available until expended,
for worldwide security upgrades, acquisition,
and construction as authoriced, and shall be
made available for secure diplomatic facilities
and housing for United States mission staff in
Afghanistan and Pakistan, and for mobile mail
screening units.

INTERNATIONAL ORGANIZATIONS
CONTRIBUTIONS FOR INTERNATIONAL
PEACEKEEPING ACTIVITIES

For an additional amount for ‘‘Contributions
for International Peacekeeping Activities”,
$721,000,000, to remain available until September
30, 2010.

UNITED STATES AGENCY FOR
INTERNATIONAL DEVELOPMENT
FUNDS APPROPRIATED TO THE PRESIDENT
OPERATING EXPENSES

For an additional amount for ‘‘Operating Ex-
penses’’, $112,600,000, to remain available until
September 30, 2010.

CAPITAL INVESTMENT FUND

For an additional amount for “‘Capital Invest-
ment Fund’, $48,500,000, to remain available
until expended.

OFFICE OF INSPECTOR GENERAL

For an additional amount for ‘‘Office of In-
spector General’’, $3,500,000, to remain available
until September 30, 2010, for oversight of pro-
grams in Afghanistan and Pakistan.

BILATERAL ECONOMIC ASSISTANCE
FUNDS APPROPRIATED TO THE PRESIDENT
GLOBAL HEALTH AND CHILD SURVIVAL

For an additional amount for ‘‘Global Health
and Child Survival”, $50,000,000, to remain
available until September 30, 2010, notwith-
standing any other provision of law, except for
the United States Leadership Against HIV/
AIDS, Tuberculosis and Malaria Act of 2003
(Public Law 108-25), for a United States con-
tribution to the Global Fund to Fight AIDS, Tu-
berculosis and Malaria.

DEVELOPMENT ASSISTANCE
For an additional amount for ‘Development
Assistance’, $38,000,000, to remain available
until September 30, 2010, for assistance for
Kenya.
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INTERNATIONAL DISASTER ASSISTANCE
For an additional amount for ‘‘International
Disaster Assistance’”, $245,000,000, to remain
available until expended.
ECONOMIC SUPPORT FUND
(INCLUDING TRANSFER OF FUNDS)

For an additional amount for ‘‘Economic Sup-
port Fund’, $2,828,000,000, to remain available
until September 30, 2010: Provided, That of the
funds appropriated under this heading, not less
than $866,000,000 may be made available for as-
sistance for Afghanistan, of which not less than
$100,000,000 shall be made available to support
programs that directly address the needs of Af-
ghan women and girls, including for the Afghan
Independent Human Rights Commission, the Af-
ghan Ministry of Women’s Affairs, and for
women-led nongovernmental organizations: Pro-
vided further, That of the funds appropriated
under this heading, mot less than $115,000,000
shall be made available for the Afghan Recon-
struction Trust Fund, of which not less than
370,000,000 shall be made available for the Na-
tional Solidarity Program: Provided further,
That of the funds appropriated under this head-
ing, mot less than $11,000,000 shall be made
available for the Afghan Civilian Assistance
Program: Provided further, That of the funds
appropriated under this heading, not less than
$439,000,000 shall be made available for assist-
ance for Pakistan, of which mot more than
$215,000,000 shall be made available for economic
growth programs, including basic education to
counter the influence of madrassas; mnot less
than $50,000,000 shall be made available for as-
sistance for internally displaced persons;, and
not less than $10,000,000 shall be made available
for democracy programs, including to strengthen
democratic political parties: Provided further,
That of the funds appropriated under this head-
ing that are available for assistance for Afghan-
istan and Pakistan, not less than $20,000,000
shall be made available for a cross border devel-
opment program to be administered by the Spe-
cial Representative for Afghanistan and Paki-
stan at the Department of State: Provided fur-
ther, That of the funds appropriated under this
heading, not less than $439,000,000 shall be made
available for assistance for Iraq, of which not
less than $50,000,000 shall be for the Community
Action Program and mnot less than $10,000,000
shall be for the Marla Ruczicka Iraqi War Vic-
tims Fund: Provided further, That of the funds
appropriated under this heading, not less than
$150,000,000 shall be made available for assist-
ance for Jordan to mitigate the impact of the
global economic crisis, including for health,
education, water and sanitation, and other as-
sistance for Iraqi and other refugees in Jordan:
Provided further, That of the funds appro-
priated wunder this heading, not less than
$15,000,000 shall be made available for assistance
for Yemen; not less than $10,000,000 shall be
made available for assistance for Somalia; and
not less than $10,000,000 shall be made available
for programs and activities to assist victims of
gender-based violence in the Democratic Repub-
lic of the Congo: Provided further, That funds
made available pursuant to the previous proviso
shall be administered by the United States
Agency for International Development: Provided
further, That none of the funds appropriated in
this title for democracy and civil society pro-
grams may be made available for the construc-
tion of facilities in the United States.

ASSISTANCE FOR EUROPE, EURASIA, AND CENTRAL

ASIA
For an additional amount for ‘‘Assistance for
Europe, Eurasia and Central Asia’’,

$230,000,000, to remain available until September
30, 2010, of which $200,000,000 may be made
available for assistance for Georgia and other
Eurasian countries: Provided, That of the funds
appropriated under this heading, $30,000,000
may be made available for assistance for the
Kyrgyz Republic to provide a long-range air
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traffic control and safety system to support air
operations in the Kyrgyz Republic, including at
Manas International Airport, notwithstanding
any other provision of law.

DEPARTMENT OF STATE
INTERNATIONAL NARCOTICS CONTROL AND LAW
ENFORCEMENT

For an additional amount for ‘‘International
Narcotics Control and Law Enforcement”,
$393,500,000, to remain available until September
30, 2010: Provided, That of the funds appro-
priated under this heading, not more than
$109,000,000 may be made available for assist-
ance for the West Bank and mot more than
366,000,000 may be made available for assistance
for Mexico.

NONPROLIFERATION, ANTI-TERRORISM, DEMINING
AND RELATED PROGRAMS

For an additional amount for ‘‘Nonprolifera-
tion, Anti-Terrorism, Demining and Related
Programs”, $102,000,000, to remain available
until September 30, 2010: Provided, That of this
amount, not more than $77,000,000, to remain
available until expended, may be made available
for the Nonproliferation and Disarmament
Fund, notwithstanding any other provision of
law, of which not more than $50,000,000 may be
made available to enhance security along the
Gaza border: Provided further, That the Sec-
retary of State shall work assiduously to facili-
tate the regular flow of people and licit goods in
and out of Gaza at established border crossings
and shall submit a report to the Committees on
Appropriations not later than 45 days after en-
actment of this Act, and every 45 days there-
after until September 30, 2010, detailing progress
in this effort.

MIGRATION AND REFUGEE ASSISTANCE

For an additional amount for “Migration and
Refugee Assistance’, $345,000,000, to remain
available until expended.

INTERNATIONAL SECURITY ASSISTANCE
FUNDS APPROPRIATED TO THE PRESIDENT
PEACEKEEPING OPERATIONS
(INCLUDING TRANSFER OF FUNDS)

For an additional amount for ‘‘Peacekeeping
Operations’, $172,900,000, to remain available
until September 30, 2010, of which $155,900,000
may be made available to support the African
Union Mission to Somalia and which may be
transferred to, and merged with, funds appro-
priated under the heading ‘‘Contributions for
International Peacekeeping Activities’’  for
peacekeeping in Somalia: Provided, That of the
funds appropriated under this heading,
315,000,000 shall be made available for assistance
for the Democratic Republic of the Congo and
32,000,000 shall be made available for the Multi-
national Force and Observer mission in the
Sinai.

INTERNATIONAL MILITARY EDUCATION AND
TRAINING

For an additional amount for ‘‘International
Military Education and Training’’, $2,000,000,
to remain available until September 30, 2010, for
assistance for Iraq.

FOREIGN MILITARY FINANCING PROGRAM

For an additional amount for ‘‘Foreign Mili-
tary Financing Program’’, $98,000,000, to remain
available until September 30, 2009, for assistance
for Lebanon.

GENERAL PROVISIONS—THIS TITLE
AFGHANISTAN

SEC. 1101. (a) IN GENERAL.—Funds appro-
priated under the heading ‘‘Economic Support
Fund’ that are available for assistance for Af-
ghanistan shall be made available, to the mazx-
imum extent practicable, in a manner that uti-
lizes Afghan entities and emphasizes the partici-
pation of Afghan women and directly improves
the security, economic and social well-being,
and political status, of Afghan women and girls.

(b) LIMITATION ON CONTRACTS AND GRANTS.—
Funds appropriated under the heading ‘‘Eco-
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nomic Support Fund’’ that are available for as-
sistance for Afghanistan shall not be used to
initiate or make an amendment to any contract,
grant or cooperative agreement in an amount
exceeding $10,000,000.

(c) ASSISTANCE FOR WOMEN AND GIRLS.—

(1) Of the funds appropriated under the head-
ing “‘International Narcotics Control and Law
Enforcement’ that are available for assistance
for Afghanistan, not less than $10,000,000 shall
be made available to train and support Afghan
women investigators, police officers, prosecutors
and judges with responsibility for investigating,
prosecuting, and punishing crimes of violence
against women and girls.

(2) Of the funds appropriated under the head-
ing “Economic Support Fund’’ that are avail-
able for assistance for Afghanistan, mot less
than $5,000,000 shall be made available for ca-
pacity building for Afghan women-led non-
governmental organizations, and not less than
$25,000,000 shall be made available to support
programs and activities of such organizations,
including to provide legal assistance and train-
ing for Afghan women and girls about their
rights, and to promote women’s health (includ-
ing mental health), education, and leadership.

(d) ANTICORRUPTION.—Ten percent of the
funds appropriated under the heading ‘‘Inter-
national Narcotics Control and Law Enforce-
ment’’ that are available for assistance for the
Government of Afghanistan shall be withheld
from obligation until the Secretary of State re-
ports to the Committees on Appropriations that
the Government of Afghanistan is implementing
a policy to promptly remove from office any gov-
ernmment official who is credibly alleged to have
engaged in narcotics trafficking, gross viola-
tions of human rights, or other major crimes.

(e) ACQUISITION OF PROPERTY.—Not more
than $10,000,000 of the funds appropriated in
this title may be made available to pay for the
acquisition of property for diplomatic facilities
in Afghanistan.

(f) UNITED NATIONS DEVELOPMENT PRO-
GRAM.—None of the funds appropriated in this
title may be made available for programs and
activities of the United Nations Development
Program (UNDP) in Afghanistan unless the Sec-
retary of State reports to the Committees on Ap-
propriations that UNDP is fully cooperating
with efforts of the United States Agency for
International Development (USAID) to inves-
tigate expenditures by UNDP of USAID funds
associated with the Quick Impact Program in
Afghanistan, and has agreed to reimburse
USAID, if appropriate.

(9) TRAINING IN CIVILIAN-MILITARY COORDINA-
TION.—The Secretary of State, in consultation
with the Secretary of Defense and the Adminis-
trator of the United States Agency for Inter-
national Development, shall seek to ensure that
civilian personnel assigned to serve in Afghani-
stan receive civilian-military coordination train-
ing that focuses on counterinsurgency and sta-
bility operations, and shall submit a report to
the Committees on Appropriations and Foreign
Relations of the Senate and the Committees on
Appropriations and Foreign Affairs of the
House of Representatives not later than 90 days
after the date of the enactment of this Act de-
tailing how such training addresses current and
future civilian-military coordination require-
ments.

ALLOCATIONS

SEC. 1102. (a) Funds appropriated in this title
for the following accounts shall be made avail-
able for programs and countries in the amounts
contained in the respective tables included in
the report accompanying this Act:

(1) ‘““Diplomatic and Consular Programs’’.

(2) “Embassy Security, Construction,
Maintenance’’.

(3) “Economic Support Fund’’.

(4) ““‘International Narcotics Control and Law
Enforcement’.

(b) For the purposes of implementing this sec-
tion, and only with respect to the tables in-
cluded in the report accompanying this Act, the

and
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Secretary of State and the Administrator of the
United States Agency for International Develop-
ment, as appropriate, may propose deviations to
the amounts referenced in subsection (a), sub-
ject to the regular notification procedures of the
Committees on Appropriations and section 634A
of the Foreign Assistance Act of 1961.

BURMA

SEC. 1103. (a) Funds appropriated under the
heading ‘“‘Economic Support Fund’’ for humani-
tarian assistance for Burma may be made avail-
able notwithstanding any other provision of
law.

(b) Not later than 30 days after enactment of
this Act, the Secretary of State shall submit to
the Committees on Appropriations a report that
details the findings and recommendations of the
Department of State’s review of United States
policy toward Burma.

EXTENSION OF AUTHORITIES

SEC. 1104. Funds appropriated in this title
may be obligated and expended notwithstanding
section 10 of Public Law 91-672, section 15 of the
State Department Basic Authorities Act of 1956,
section 313 of the Foreign Relations Authoriza-
tion Act, Fiscal Years 1994 and 1995 (Public Law
103-236), and section 504(a)(1) of the National
Security Act of 1947 (50 U.S.C. 414(a)(1)).

GLOBAL FINANCIAL CRISIS

SEC. 1105. (a) IN GENERAL.—Of the funds ap-
propriated under the heading ‘‘Economic Sup-
port Fund’’, not more than $285,000,000 may be
made available for assistance for vulnerable
populations in developing countries severely af-
fected by the global financial crisis: Provided,
That funds made available pursuant to this sec-
tion may be obligated only after the Adminis-
trator of the United States Agency for Inter-
national Development (USAID) submits a report
to the Committees on Appropriations detailing a
spending plan for each such country including
criteria for eligibility, proposed amounts and
purposes of assistance, and mechanisms for
monitoring the uses of such assistance, and in-
dicating that USAID has reviewed its existing
programs in such country to determine re-
programming opportunities to increase assist-
ance for vulnerable populations: Provided fur-
ther, That funds made available pursuant to
this section shall be transferred to, and merged
with, the following accounts:

(1) Not less than $12,000,000 for the ‘‘Develop-
ment Credit Authority’’, for the cost of direct
loans and loan guarantees notwithstanding the
dollar limitations in such account on transfers
to the account and the principal amount of
loans made or guaranteed with respect to any
single country or borrower: Provided, That such
transferred funds may be made available to sub-
sidize total loan principal, any portion of which
is to be guaranteed, of up to $3,300,000,000: Pro-
vided further, That the authority provided in
this subsection is in addition to authority pro-
vided under the heading ‘‘Development Credit
Authority’ in Public Law 111-8: Provided fur-
ther, That and up to $1,500,000 may be made
available for administrative expenses to carry
out credit programs administered by the United
States Agency for International Development;
and

(2) Not more than 320,000,000 for the ‘‘Over-
seas Private Investment Corporation Program
Account’’, mnotwithstanding section 708(b) of
Public Law 111-8: Provided, That such funds
shall not be available for administrative ex-
penses of the Overseas Private Investment Cor-
poration.

(b) REPROGRAMMING AUTHORITY.—Notwith-
standing any other provision of law and in ad-
dition to funds otherwise available for such pur-
poses, funds appropriated under the heading
“Millennium Challenge Corporation’ (MCC) in
prior Acts making appropriations for the De-
partment of State, foreign operations, export fi-
nancing, and related programs may be trans-
ferred to, and merged with, funds appropriated
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under the heading ‘‘Economic Support Fund’
that are made available pursuant to this sec-
tion.

(1) The authority contained in subsection (b)
may only be exercised for a country that has
signed a compact with the MCC or has been des-
ignated by the MCC as a threshold country, and
such a reprogramming of funds should be made,
if practicable, prior to making available addi-
tional assistance for such purposes.

(2) The MCC shall consult with the Commit-
tees on Appropriations prior to exercising the
authority of this subsection.

IRAQ

SEC. 1106. (a) IN GENERAL.—Funds appro-
priated in this title that are available for assist-
ance for Iraq shall be made available, to the
mazximum extent practicable, in a manner that
utilizes Iraqi entities.

(b) MATCHING REQUIREMENT.—Funds appro-
priated in this title for assistance for Iraq shall
be made available in accordance with the De-
partment of State’s April 9, 2009, “‘Guidelines for
Government of Iraq Financial Participation in
United States Government-Funded Civilian For-
eign Assistance Programs and Projects’.

(c) OTHER ASSISTANCE.—Of the funds appro-
priated in this title under the heading ‘‘Eco-
nomic Support Fund’’, not less than $20,000,000
shall be made available for targeted development
programs and activities in areas of conflict in
Iraq, and the responsibility for policy decisions
and justifications for the use of such funds shall
be the responsibility of the United States Chief
of Mission in Iraq.

PROHIBITION ON ASSISTANCE FOR HAMAS

SEC. 1107. (a) None of the funds appropriated
in this title may be made available for assistance
to Hamas, or any entity effectively controlled by
Hamas or any power-sharing government of
which Hamas is a member.

(b) Notwithstanding the limitation of sub-
section (a), assistance may be provided to a
power-sharing government only if the President
certifies and reports to the Committees on Ap-
propriations that such government, including
all of its ministers or such equivalent, has pub-
licly accepted and is complying with the prin-
ciples contained in section 620K (b)(1)(4) and (B)
of the Foreign Assistance Act of 1961, as amend-
ed.

(c) The President may exercise the authority
in section 620K (e) of the Foreign Assistance Act
as added by the Palestinian Anti-Terrorism Act
of 2006 (Public Law 109-446) with respect to this
subsection.

(d) Whenever the certification pursuant to
subsection (b) is exercised, the Secretary of State
shall submit a report to the Committees on Ap-
propriations within 120 days of the certification
and every quarter thereafter on whether such
government, including all of its ministers or
such equivalent, are continuing to comply with
the principles contained in section 620K (b)(1)(A)
and (B). The report shall also detail the
amount, purposes and delivery mechanisms for
any assistance provided pursuant to the
abovementioned certification and a full ac-
counting of any direct support of such govern-
ment.

MEXICO

SEC. 1108. (a) Not later than 60 days after en-
actment of this Act, the Secretary of State shall
submit a report to the Committees on Appropria-
tions detailing actions taken by the Government
of Mexico since June 30, 2008, to investigate and
prosecute violations of internationally recog-
niced human rights by members of the Mexican
Federal police and military forces, and to sup-
port a thorough, independent, and credible in-
vestigation of the murder of American citizen
Bradley Roland Will.

(b) None of the funds appropriated in this title
may be made available for the cost of fuel for
helicopters provided to Mexico, or for logistical
support, including operations and maintenance,
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of aircraft purchased by the Government of
Mezxico.

(c) In order to enhance border security and
cooperation in law enforcement efforts between
Mezxico and the United States, funds appro-
priated in this title that are available for assist-
ance for Mexico may be made available for the
procurement of law enforcement communica-
tions equipment only if such equipment utilizes
open standards and is compatible with, and ca-
pable of operating with, radio communications
systems and related equipment utiliced by Fed-
eral law enforcement agencies in the United
States to enhance border security and coopera-
tion in law enforcement efforts between Mexico
and the United States.

MULTILATERAL DEVELOPMENT BANK
REPLENISHMENTS

SEC. 1109. (a) INTERNATIONAL DEVELOPMENT
ASSOCIATION.—The International Development
Association Act (22 U.S.C. 284 et seq.) is amend-
ed by adding at the end thereof the following:
“SEC. 24. FIFTEENTH REPLENISHMENT.

““(a) The United States Governor of the Inter-
national Development Association is authorized
to contribute on behalf of the United States
$3,705,000,000 to the fifteenth replenishment of
the resources of the Association, subject to ob-
taining the necessary appropriations.

“(b) In order to pay for the United States con-
tribution provided for in subsection (a), there
are authorized to be appropriated, without fis-
cal year limitation, $3,705,000,000 for payment
by the Secretary of the Treasury.

“SEC. 25. MULTILATERAL DEBT RELIEF.

‘““(a) The Secretary of the Treasury is author-
ized to contribute, on behalf of the United
States, not more than $356,000,000 to the Inter-
national Development Association for the pur-
pose of funding debt relief under the Multilat-
eral Debt Relief Initiative in the period governed
by the fifteenth replenishment of resources of
the International Development Association, sub-
ject to obtaining the mecessary appropriations
and without prejudice to any funding arrange-
ments in existence on the date of the enactment
of this section.

“(b) In order to pay for the United States con-
tribution provided for in subsection (a), there
are authorized to be appropriated, without fis-
cal year limitation, not more than $356,000,000
for payment by the Secretary of the Treasury.

‘““(c) In this section, the term ‘Multilateral
Debt Relief Initiative’ means the proposal set
out in the G8 Finance Ministers’ Communique
entitled ‘Conclusions on Development,’ done at
London, June 11, 2005, and reaffirmed by G8
Heads of State at the Gleneagles Summit on July
8, 2005.”.

(b) AFRICAN DEVELOPMENT FUND.—The Afri-
can Development Fund Act (22 U.S.C. 290 et
seq.) is amended by adding at the end thereof
the following:

“SEC. 219. ELEVENTH REPLENISHMENT.

“(a) The United States Governor of the Fund
is authoriced to contribute on behalf of the
United States $468,165,000 to the eleventh re-
plenishment of the resources of the Fund, sub-
ject to obtaining the necessary appropriations.

““(b) In order to pay for the United States con-
tribution provided for in subsection (a), there
are authorized to be appropriated, without fis-
cal year limitation, $468,165,000 for payment by
the Secretary of the Treasury.

“SEC. 220. MULTILATERAL DEBT RELIEF INITIA-
TIVE.

‘““(a) The Secretary of the Treasury is author-
iced to contribute, on behalf of the United
States, not more than $26,000,000 to the African
Development Fund for the purpose of funding
debt relief under the Multilateral Debt Relief
Initiative in the period governed by the eleventh
replenishment of resources of the African Devel-
opment Fund, subject to obtaining the necessary
appropriations and without prejudice to any
funding arrangements in existence on the date
of the enactment of this section.
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““(b) In order to pay for the United States con-
tribution provided for in subsection (a), there
are authoriced to be appropriated, without fis-
cal year limitation, not more than 326,000,000 for
payment by the Secretary of the Treasury.”.

PROMOTION OF POLICY GOALS AT THE WORLD

BANK GROUP

SEc. 1110. Title XVI of the International Fi-
nancial Institutions Act (22 U.S.C. 262p et seq.)
is amended by adding at the end thereof the fol-
lowing:

“SEC. 1626. REFORM OF THE ‘DOING BUSINESS’
REPORT OF THE WORLD BANK.

‘““(a) The Secretary of the Treasury shall in-
struct the United States Executive Directors at
the International Bank for Reconstruction and
Development, the International Development
Association, and the International Finance Cor-
poration of the following United States policy
goals, and to use the voice and vote of the
United States to actively promote and work to
achieve these goals:

‘(1) Suspension of the use of the ‘Employing
Workers’ Indicator for the purpose of ranking or
scoring country performance in the annual
Doing Business Report of the World Bank until
a set of indicators can be devised that fairly rep-
resent the value of internationally recognized
workers’ rights, including core labor standards,
in creating a stable and favorable environment
for attracting private investment. The indicators
shall bring to bear the experiences of the mem-
ber governmments in dealing with the economic,
social and political complexity of labor market
issues. The indicators should be developed
through collaborative discussions with and be-
tween the World Bank, the International Fi-
nance Corporation, the International Labor Or-
ganization, private companies, and labor
uUnions.

““(2) Elimination of the ‘Labor Tax and Social
Contributions’ Subindicator from the annual
Doing Business Report of the World Bank.

““(3) Removal of the ‘Employing Workers’ In-
dicator as a ‘guidepost’ for calculating the an-
nual Country Policy and Institutional Assess-
ment score for each recipient country.

““(b) Within 60 days after the date of the en-
actment of this section, the Secretary of the
Treasury shall provide an instruction to the
United States Executive Directors referred to in
subsection (a) to take appropriate actions with
respect to implementing the policy goals of the
United States set forth in subsection (a), and
such instruction shall be posted on the website
of the Department of the Treasury.

“SEC. 1627. ENHANCING THE TRANSPARENCY
AND EFFECTIVENESS OF THE IN-
SPECTION PANEL PROCESS OF THE
WORLD BANK.

““(a) ENHANCING TRANSPARENCY IN IMPLEMEN-
TATION OF MANAGEMENT ACTION PLANS.—The
Secretary of the Treasury shall direct the
United States Executive Directors at the World
Bank to seek to ensure that World Bank Proce-
dure 17.55, which establishes the operating pro-
cedures of Management with regard to the In-
spection Panel, provides that Management pre-
pare and make available to the public semi-
annual progress reports describing implementa-
tion of Action Plans considered by the Board;
allow and receive comments from Requesters
and other Affected Parties for two months after
the date of disclosure of the progress reports;
post these comments on World Bank and Inspec-
tion Panel websites (after receiving permission
from the requestors to post with or without at-
tribution); submit the reports to the Board with
any comments received;, and make public the
substance of any actions taken by the Board
after Board consideration of the reports.

“(b) SAFEGUARDING THE INDEPENDENCE AND
EFFECTIVENESS OF THE INSPECTION PANEL.—The
Secretary of the Treasury shall direct the
United States Executive Directors at the World
Bank to continue to promote the independence
and effectiveness of the Inspection Panel, in-
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cluding by seeking to ensure the availability of,
and access by claimants to, the Inspection Panel
for projects supported by World Bank resources.

“(c) EVALUATION OF COUNTRY SYSTEMS.—The
Secretary of the Treasury shall direct the
United States Executive Directors at the World
Bank to request an evaluation by the Inde-
pendent Evaluation Group on the use of coun-
try environmental and social safeguard systems
to determine the degree to which, in practice,
the use of such systems provides the same level
of protection at the project level as do the poli-
cies and procedures of the World Bank.

““(d) WORLD BANK DEFINED.—In this section,
the term ‘World Bank’ means the International
Bank for Reconstruction and Development and
the International Development Association.”.

CLIMATE CHANGE MITIGATION AND GREENHOUSE
GAS ACCOUNTING

SEc. 1111. Title XIII of the International Fi-
nancial Institutions Act (22 U.S.C. 262m et seq.)
is amended by adding at the end thereof the fol-
lowing:

“SEC. 1308. CLIMATE CHANGE MITIGATION AND
GREENHOUSE GAS ACCOUNTING.

“(a) USE OF GREENHOUSE GAS ACCOUNTING.—
The Secretary of the Treasury shall seek to en-
sure that multilateral development banks (as de-
fined in section 1701(c)(4) of this Act) adopt and
implement greenhouse gas accounting in ana-
lyzing the benefits and costs of individual
projects (excluding those with de minimus
greenhouse gas emissions) for which funding is
sought from the bank.

“(b) EXPANSION OF CLIMATE CHANGE MITIGA-
TION ACTIVITIES.—The Secretary of the Treas-
ury shall work to ensure that the multilateral
development banks (as defined in section
1701(c)(4)) expand their activities supporting cli-
mate change mitigation by—

‘(1) significantly expanding support for in-
vestments in energy efficiency and renewable
energy, including zero carbon technologies;

“(2) reviewing all proposed infrastructure in-
vestments to ensure that all opportunities for in-
tegrating energy efficiency measures have been
considered;

“(3) increasing the dialogue with the govern-
ments of developing countries regarding—

“(A) analysis and policy measures needed for
low carbon emission economic development; and

“(B) reforms needed to promote private sector
investments in energy efficiency and renewable
energy, including zero carbon technologies; and

““(4) integrate low carbon emission economic
development objectives into multilateral develop-
ment bank country strategies.

““(c) REPORT TO CONGRESS.—Not later than 1
year after the date of the enactment of this sec-
tion, and annually thereafter, the Secretary of
the Treasury shall submit a report on the status
of efforts to implement this section to the Com-
mittee on Foreign Relations and the Committee
on Appropriations of the Senate and the Com-
mittee on Financial Services and the Committee
on Appropriations of the House of Representa-
tives.” .

MULTILATERAL DEVELOPMENT BANK REFORM

SEC. 1112. (a) BUDGET DISCLOSURE.—The Sec-
retary of the Treasury shall seek to ensure that
the multilateral development banks make timely,
public disclosure of their operating budgets in-
cluding expenses for staff, consultants, travel
and facilities.

(b) EVALUATION.—The Secretary of the Treas-
ury shall seek to ensure that multilateral devel-
opment banks rigorously evaluate the develop-
ment impact of selected bank projects, programs,
and financing operations, and emphasize use of
random assignment in conducting such evalua-
tions, where appropriate and to the extent fea-
sible.

(c) EXTRACTIVE INDUSTRIES.—The Secretary of
the Treasury shall direct the United States Ex-
ecutive Directors at the multilateral develop-
ment banks to promote the endorsement of the
Ezxtractive Industry Transparency Initiative
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(EITI) by these institutions and the integration
of the principles of the EITI into extractive in-
dustry-related projects that are funded by the
multilateral development banks.

(d) REPORT.—Not later than September 30,
2009, the Secretary of the Treasury shall submit
a report to the Committee on Appropriations
and the Committee on Foreign Relations of the
Senate, and the Committee on Appropriations
and the Committee on Foreign Affairs of the
House, detailing actions taken by the multilat-
eral development banks to achieve the objectives
of this section.

(e) COORDINATION OF DEVELOPMENT POLICY.—
The Secretary of the Treasury shall coordinate
the formulation and implementation of United
States policy relating to the development activi-
ties of the World Bank Group with the Secretary
of State, the Administrator of the United States
Agency for International Development, and
other Federal agencies, as appropriate.

OVERSEAS COMPARABILITY PAY ADJUSTMENT

SEC. 1113. (a) Subject to such regulations pre-
scribed by the Secretary of State, including with
respect to phase-in schedule and treatment as
basic pay, and notwithstanding any other pro-
vision of law, funds appropriated for this fiscal
year in this or any other Act may be used to pay
an eligible member of the Foreign Service as de-
fined in subsection (b) of this section a locality-
based comparability payment (stated as a per-
centage) up to the amount of the locality-based
comparability payment (stated as a percentage)
that would be payable to such member under
section 5304 of title 5, United States Code if such
member’s official duty station were in the Dis-
trict of Columbia.

(b) A member of the Service shall be eligible
for a payment under this section only if the
member is designated class 1 or below for pur-
poses of section 403 of the Foreign Service Act of
1980 (22 U.S.C. 3963) and the member’s official
duty station is not in the continental United
States or in a mon-foreign area, as defined in
section 591.205 of title 5, Code of Federal Regu-
lations.

(c) The amount of any locality-based com-
parability payment that is paid to a member of
the Foreign Service under this section shall be
subject to any limitations on pay applicable to
locality-based comparability payments under
section 5304 of title 5, United States Code.

ASSESSMENT ON AFGHANISTAN AND PAKISTAN

SEC. 1114. (a) FINDING.—The Congress sup-
ports economic and security assistance for Af-
ghanistan and Pakistan, but long-term stability
and security in those countries is tied more to
the capacity and conduct of the Afghan and
Pakistani governments and the resolve of both
societies for peace and stability, to include com-
bating extremist networks, than it is to the poli-
cies of the United States.

(b) REPORT.—The President shall submit a re-
port to the appropriate congressional commit-
tees, not later than 90 days after the date of en-
actment of this Act and every 6 months there-
after until September 30, 2010, in classified form
if mecessary, assessing the extent to which the
Afghan and Pakistani governments are dem-
onstrating the necessary commitment, capa-
bility, conduct and unity of purpose to warrant
the continuation of the President’s policy an-
nounced on March 27, 2009, to include:

(1) The level of political consensus and unity
of purpose across ethnic, tribal, religious and
political party affiliations to confront the polit-
ical and security challenges facing the region;

(2) The level of official corruption that under-
mines such political consensus and unity of pur-
pose, and actions taken to eliminate it;

(3) The actions taken by the respective secu-
rity forces and appropriate government entities
in developing a counterinsurgency capability,
conducting counterinsurgency operations, and
establishing security and governance on the
ground;

(4) The actions taken by the respective intel-
ligence agencies in cooperating with the United
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States on counterinsurgency and counterter-
rorism operations and in terminating policies
and programs, and removing personnel, that
provide material support to extremist networks
that target United States troops or undermine
United States objectives in the region;

(5) The ability of the Afghan and Pakistani
governments to effectively control and govern
the territory within their respective borders; and

(6) The ways in which United States Govern-
ment assistance contributed, or failed to con-
tribute, to achieving the goals outlined above.

(c) POLICY ASSESSMENT.—The President, on
the basis of information gathered and coordi-
nated by the National Security Council, shall
advise the Congress on how such assessment re-
quires, or does not require, changes to such pol-
icy.

(d) DEFINITION.—For purposes of this section,
“‘appropriate congressional committees’’ means
the Committees on Appropriations, Foreign Re-
lations and Armed Services of the Senate, and
the Committees on Appropriations, Foreign Af-
fairs and Armed Services of the House of Rep-
resentatives.

ASSISTANCE FOR PAKISTAN

SEC. 1115. (a) FINDINGS.—

(1) The United States and the international
community have welcomed and supported Paki-
stan’s return to civilian rule since the demo-
cratic elections of February 18, 2008;

(2) Since 2001, the United States has provided
more than $12,000,000,000 in economic and secu-
rity assistance to Pakistan;

(3) Afghanistan and Pakistan are facing
grave threats to their internal security from a
growing insurgency fueled by al Qaeda, the
Taliban and other violent extremist groups oper-
ating in areas along the Afghanistan-Pakistan
border; and

(4) The United States is committed to sup-
porting vigorous efforts by the Government of
Pakistan to secure Pakistan’s western border
and counter violent extremism, expand govern-
ment services, support economic development,
combat corruption and uphold the rule of law in
such areas.

(b) REPORT.—Not later than 90 days after en-
actment of this Act, the Secretary of State shall
submit a report, in classified form if necessary,
to the Committees on Appropriations detailing—

(1) a spending plan for the proposed uses of
funds appropriated in this title under the head-
ings ‘‘Economic Support Fund’ and ‘‘Inter-
national Narcotics Control and Law Enforce-
ment’’ that are available for assistance for Paki-
stan including amounts, the purposes for which
funds are to be made available, and intended re-
sults;

(2) the actions to be taken by the United
States and the Government of Pakistan relating
to such assistance;

(3) the metrics for measuring progress in
achieving such results; and

(4) the mechanisms for monitoring such funds.

SPECIAL AUTHORITY

SEC. 1116. (a) Notwithstanding any other pro-
vision of law, funds appropriated under the
headings ‘“‘Global HIV/AIDS Initiative” or
“Global Health and Child Survival’ in prior
Acts making appropriations for the Department
of State, foreign operations, export financing
and related programs for assistance for Kenya
to carry out the President’s Emergency Plan for
AIDS Relief may be transferred to, and merged
with, funds made available under the heading
“Economic Support Fund’ to respond to insta-
bility in Kenya arising from conflict or civil
strife.

(b) The Secretary of State shall consult with
the Committees on Appropriations prior to exer-
cising the authority of this section.

SPENDING PLAN AND NOTIFICATION PROCEDURES

SEC. 1117. (a) SPENDING PLAN.—Not later than
45 days after the enactment of this Act, the Sec-
retary of State, in consultation with the Admin-
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istrator of the United States Agency for Inter-
national Development, shall submit to the Com-
mittees on Appropriations a report detailing
planned expenditures for funds appropriated in
this title, except for funds appropriated under
the headings ‘‘International Disaster Assist-
ance” and ‘“Migration and Refugee Assist-
ance’’.

(b) NOTIFICATION.—Funds appropriated in
this title, with the exception of funds appro-
priated under the headings ‘‘International Dis-
aster Assistance’ and ‘‘Migration and Refugee
Assistance’’, shall be subject to the regular noti-
fication procedures of the Committees on Appro-
priations and section 634A of the Foreign Assist-
ance Act of 1961.

TECHNICAL PROVISIONS

SEC. 1118. (a) MODIFICATIONS.—The funding
limitation in section 7046(a) of Public Law 111-
8 shall not apply to funds made available for as-
sistance for Colombia through the United States
Agency for International Development’s Office
of Transition Initiatives: Provided, That title 111
of division H of Public Law 111-8 is amended
under the heading ‘‘Economic Support Fund’ in

the second proviso by striking ‘“‘up to
320,000,000 and inserting ‘‘not less than
$20,000,000°°.

(b) NOTIFICATION REQUIREMENT.—Funds ap-
propriated by this Act that are transferred to
the Department of State or the United States
Agency for International Development shall be
subject to the regular notification procedures of
the Committees on Appropriations, notwith-
standing any other provision of law.

(c) AUTHORITY.—Funds appropriated in this
title, and subsequent and prior acts appro-
priating funds for Department of State, Foreign
Operations, and Related Programs and under
the heading ‘‘Public Law 480 Title II Grants” in
this, subsequent, and prior Acts appropriating
funds for Agriculture, Rural Development, Food
and Drug Administration, and Related Agen-
cies, shall be made available notwithstanding
the requirements of and amendments made by
section 3511 of Public Law 110—417.

(d) REEMPLOYMENT OF ANNUITANTS.—

(1) Section 824 of the Foreign Service Act of
1980 (22 U.S.C. 4064) is amended in subsection
(g9)(1)(B) by inserting ‘‘, Pakistan,”’ after ‘“‘Iraq’’
each place it appears; by inserting ‘‘to positions
in the Response Readiness Corps,”’ before ‘‘or to
posts vacated’’; and, in subsection (g9)(2) by
striking ‘2009’ and inserting instead ‘2012°°.

(2) Section 61 of the State Department Basic
Authorities Act of 1956 (22 U.S.C. 2733) is
amended in subsection (a)(1) by adding *‘, Paki-
stan,” after “‘Iraq’’ each place it appears; by in-
serting ‘, to positions in the Response Readiness
Corps,”” before ‘“‘or to posts vacated’’; and, in
subsection (a)(2) by striking ‘2008’ and insert-
ing instead 2012”°.

(3) Section 625 of the Foreign Assistance Act
of 1961 (22 U.S.C. 2385) is amended in subsection
(G)(1)(4) by adding ‘‘, Pakistan,” after ‘“Iraq’’
each place it appears; by inserting ‘‘, to posi-
tions in the Response Readiness Corps,’”’ before
“or to posts wvacated’’; and, in subsection
(J)(1)(B) by striking ‘2008 and inserting in-
stead “°2012°.

(e) INCENTIVES FOR CRITICAL POSTS.—Not-
withstanding sections 5753(a)(2)(A) and
5754(a)(2)(A) of title 5, United States Code, ap-
propriations made available by this or any other
Act may be used to pay recruitment, relocation,
and retention bonuses under chapter 57 of title
5, United States Code to members of the Foreign
Service, other than chiefs of mission and ambas-
sadors at large, who are on official duty in Iraq,
Afghanistan, or Pakistan. This authority shall
terminate on October 1, 2012.

(f) Of the funds appropriated under the head-
ing ‘‘Foreign Military Financing Program’ in
Public Law 110-161 that are available for assist-
ance for Colombia, $500,000 may be transferred
to, and merged with, funds appropriated under
the heading ‘‘International Narcotics Control
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and Law Enforcement’ to provide medical and
rehabilitation assistance for members of Colom-
bian security forces who have suffered severe in-
juries.

TERMS AND CONDITIONS

SEC. 1119. Unless otherwise provided for in
this Act, funds appropriated or otherwise made
available in this title shall be available under
the authorities and conditions provided in the
Department of State, Foreign Operations, and
Related Programs Appropriations Act, 2009 (di-
vision H of Public Law 111-8), except that sec-
tions 7042(a) and (c) and 7070(e)(2) of such Act
shall not apply to such funds.

OVERSEAS DEPLOYMENTS

SEC. 1120. Each amount in this title is des-
ignated as being for overseas deployments and
other activities pursuant to sections 401(c)(4)
and 423(a) of S. Con. Res. 13 (111th Congress),
the concurrent resolution on the budget for fis-
cal year 2010.

AFGHANISTAN AND PAKISTAN POLICY

SEC. 1121. (a) OBJECTIVES FOR AFGHANISTAN
AND PAKISTAN.—Not later than 60 days after the
date of the enactment of this Act, the President
shall develop and submit to the appropriate
committees of Congress the following:

(1) A clear statement of the objectives of
United States policy with respect to Afghanistan
and Pakistan.

(2) Metrics to be utilized to assess progress to-
ward achieving the objectives developed under
paragraph (1).

(b) REPORTS.—

(1) IN GENERAL.—Not later than March 30,
2010 and every 120 days thereafter until Sep-
tember 30, 2011, the President, in consultation
with Coalition partners as appropriate, shall
submit to the appropriate committees of Con-
gress a report setting forth the following:

(A) A description and assessment of the
progress of United States Government efforts,
including those of the Department of Defense,
the Department of State, the United States
Agency for International Development, and the
Department of Justice, in achieving the objec-
tives for Afghanistan and Pakistan developed
under subsection (a)(1).

(B) Any modification of the metrics developed
under subsection (a)(2) in light of circumstances
in Afghanistan or Pakistan, together with a jus-
tification for such modification.

(C) Recommendations for the additional re-
sources or authorities, if any, required to
achieve such objectives for Afghanistan and
Pakistan.

(2) FORM.—Each report under this subsection
may be submitted in classified or unclassified
form. Any report submitted in classified form
shall include an unclassified annex or summary
of the matters contained in the report.

(3) APPROPRIATE COMMITTEES OF CONGRESS
DEFINED.—In this subsection, the term ‘“‘appro-
priate committees of Congress’’ means—

(A) the Committees on Armed Services, Appro-
priations, Foreign Relations, Homeland Security
and Governmental Affairs, and the Judiciary
and the Select Committee on Intelligence of the
Senate; and

(B) the Committees on Armed Services, Appro-
priations, Foreign Affairs, Homeland Security,
and the Judiciary and the Permanent Select
Committee on Intelligence of the House of Rep-
resentatives.

ADDITIONAL AMOUNT FOR ASSISTANCE FOR
GEORGIA

SEC. 1122. The amount appropriated by this
title under the heading ‘‘Assistance for Europe,
Eurasia and Central Asia’ may be increased by
up to $42,500,000, with the amount of the in-
crease to be available for assistance for Georgia.
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TITLE XII
DEPARTMENT OF TRANSPORTATION
OFFICE OF THE SECRETARY
PAYMENTS TO AIR CARRIERS
(AIRPORT AND AIRWAY TRUST FUND)

In addition to funds made available under
Public Law 111-8 and funds authorized under
subsection 41742(a)(1) of title 49, United States
Code, to carry out the essential air service pro-
gram, to be derived from the Airport and Airway
Trust Fund, $13,200,000, to remain available
until expended.

FEDERAL AVIATION ADMINISTRATION
GRANTS-IN-AID FOR AIRPORTS
(AIRPORT AND AIRWAY TRUST FUND)
(RESCISSION)

Of the amounts authoriced under sections
48103 and 48112 of title 49, United States Code,
$13,200,000 are permanently rescinded from
amounts authoriced for the fiscal year ending
September 30, 2008.

GENERAL PROVISIONS—THIS TITLE

SEC. 1201. Section 1937 of Public Law 109-59
(119 Stat. 1144, 1510) is amended—

(1) in paragraph (1) by striking ‘‘expendi-
tures’’ each place that it appears and inserting
“allocations’; and

(2) in paragraph (2) by striking ‘‘expenditure’’
and inserting ‘‘allocation’.

SEC. 1202. A recipient and subrecipient of
funds appropriated in Public Law 111-5 and ap-
portioned pursuant to section 5311 and section
5336 (other than subsection (i)(1) and (7)) of title
49, United States Code, may use up to 10 percent
of the amount apportioned for the operating
costs of equipment and facilities for use in pub-
lic transportation: Provided, That a grant obli-
gating such funds prior to the date of the enact-
ment of this Act may be amended to allow a re-
cipient and subrecipient to use the funds made
available for operating assistance: Provided fur-
ther, That such funds are designated as an
emergency requirement pursuant to section 403
of S. Con. Res. 13 (111th Congress), the concur-
rent resolution on the budget for fiscal year
2010.

SEC. 1203. Public Law 110-329, under the
heading ‘‘Project-Based Rental Assistance’, is
amended by striking ‘‘project-based vouchers’
and all that follows up to the period and insert-
ing ‘“‘activities and assistance for the provision
of tenant-based rental assistance, including re-
lated administrative expenses, as authorized
under the United States Housing Act of 1937, as
amended (42 U.S.C. 1437 et seq.), $80,000,000, to
remain available until expended: Provided, That
such funds shall be made available within 60
days of the enactment of this Act: Provided fur-
ther, That in carrying out the activities author-
ized under this heading, the Secretary shall
waive section (0)(13)(B) of the United States
Housing Act of 1937 (42 U.S.C. 1437f(0)(13)(B))"’:
Provided, That such additional funds are des-
ignated as an emergency requirement pursuant
to section 403 of S. Con. Res. 13 (111th Con-
gress), the concurrent resolution on the budget
for fiscal year 2010.

SEC. 1204. Public Law 111-5 is amended by
striking the second proviso under the heading
“HOME Investment Partnerships Program’ and
inserting ‘‘Provided further, That the housing
credit agencies in each State shall distribute
these funds competitively under this heading
and pursuant to their qualified allocation plan
(as defined in section 42(m) of the Internal Rev-
enue Code of 1986) to owners of projects who
have received or receive Ssimultaneously an
award of low-income housing tax credits under
sections 42(h) and 1400N of the Internal Rev-
enue Code of 1986:”".
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TITLE XIII
OTHER MATTERS
INTERNATIONAL ASSISTANCE PROGRAMS
INTERNATIONAL MONETARY PROGRAMS

UNITED STATES QUOTA, INTERNATIONAL
MONETARY FUND

For an increase in the United States quota in
the International Monetary Fund, the dollar
equivalent of 4,973,100,000 Special Drawing
Rights, to remain available until expended: Pro-
vided, That the cost of the amounts provided
herein shall be determined as provided under
the Federal Credit Reform Act of 1990 (2 U.S.C.
661 et. seq.): Provided further, That for purposes
of section 502(5) of the Federal Credit Reform
Act of 1990, the discount rate in section
502(5)(E) shall be adjusted for market risks: Pro-
vided further, That section 504(b) of the Federal
Credit Reform Act of 1990 (2 U.S.C. 661c(b))
shall not apply.

LOANS TO INTERNATIONAL MONETARY FUND

For loans to the International Monetary Fund
under section 17(a)(ii) and (b)(ii) of the Bretton
Woods Agreements Act (Public Law 87-490, 22
U.S.C. 286e-2), as amended by this Act pursuant
to the New Arrangements to Borrow, the dollar
equivalent of up to 75,000,000,000 Special Draw-
ing Rights, to remain available until expended,
in addition to any amounts previously appro-
priated under section 17 of such Act: Provided,
That if the United States agrees to an expansion
of its credit arrangement in an amount less than
the dollar equivalent of 75,000,000,000 Special
Drawing Rights, any amount over the United
States’ agreement shall not be awvailable until
further appropriated: Provided further, That
the cost of the amounts provided herein shall be
determined as provided under the Federal Credit
Reform Act of 1990 (2 U.S.C. 661 et. seq.): Pro-
vided further, That for purposes of section
502(5) of the Federal Credit Reform Act of 1990,
the discount rate in section 502(5)(E) shall be
adjusted for market risks: Provided further,
That section 504(b) of the Federal Credit Reform
Act of 1990 (2 U.S.C. 661c(b)) shall not apply.

GENERAL PROVISIONS—INTERNATIONAL
ASSISTANCE PROGRAMS

SEC. 1301. Section 17 of the Bretton Woods
Agreements Act (22 U.S.C. 286e-2) is amended—

(1) in subsection (a)—

(A) by inserting ‘“(1)”° before ‘‘In order to’’;
and

(B) by adding at the end the following:

“(2) In order to carry out the purposes of a
one-time decision of the Executive Directors of
the International Monetary Fund (the Fund) to
expand the resources of the New Arrangements
to Borrow, established pursuant to the decision
of January 27, 1997 referred to in paragraph (1)
above, and to make other amendments to the
New Arrangements to Borrow to achieve an ex-
panded and more flexible New Arrangements to
Borrow as contemplated by paragraph 17 of the
G-20 Leaders’ Statement of April 2, 2009 in Lon-
don, the Secretary of the Treasury is authorized
to instruct the United States Erecutive Director
to consent to such amendments notwithstanding
subsection (d) of this section, and to make
loans, in an amount not to exceed the dollar
equivalent of 75,000,000,000 Special Drawing
Rights, in addition to any amounts previously
authorized under this section and limited to
such amounts as are provided in advance in ap-
propriations Acts, except that prior to activa-
tion, the Secretary of the Treasury shall report
to Congress on whether supplementary resources
are needed to forestall or cope with an impair-
ment of the international monetary system and
whether the Fund has fully explored other
means of funding, to the Fund under article
VII, section 1(i), of the Articles of Agreement of
the Fund: Provided, That prior to instructing
the United States Executive Director to provide
consent to such amendments, the Secretary of
the Treasury shall consult with the Committee
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on Foreign Relations and the Committee on
Banking, Housing, and Urban Affairs of the
Senate and the Committee on Financial Services
of the House of Representatives on the amend-
ments to be made to the New Arrangements to
Borrow, including guidelines and criteria gov-
erning the use of its resources; the countries
that have made commitments to contribute to
the New Arrangements to Borrow and the
amount of such commitments; and the steps
taken by the United States to expand the num-
ber of countries so the United States share of
the expanded New Arrangements to Borrow is
representative of its share as of the date of en-
actment of this Act: Provided further, That any
loan under the authority granted in this sub-
section shall be made with due regard to the
present and prospective balance of payments
and reserve position of the United States.’’.

and

(2) in subsection (b)—

(A) by inserting ‘“(1)’’ before ‘‘For the purpose
of”’;
(B) by inserting ‘‘subsection (a)(1) of” after
“pursuant to’’; and

(C) by adding at the end the following:

‘““(2) For the purpose of making loans to the
International Monetary Fund pursuant to sub-
section (a)(2) of this section, there is hereby au-
thoriced to be appropriated mot to exceed the
dollar equivalent of 75,000,000,000 Special Draw-
ing Rights, in addition to any amounts pre-
viously authoriced under this section, except
that prior to activation, the Secretary of the
Treasury shall report to Congress on whether
supplementary resources are needed to forestall
or cope with an impairment of the international
monetary system and whether the Fund has
fully explored other means of funding, to remain
available until expended to meet calls by the
Fund. Any payments made to the United States
by the Fund as a repayment on account of the
principal of a loan made under this section shall
continue to be available for loans to the Fund.”.

SEC. 1302. The Bretton Woods Agreements Act
(22 U.S.C. 286 et seq.) is amended by adding at
the end the following:

“SEC. 64. ACCEPTANCE OF AMENDMENTS TO THE
ARTICLES OF AGREEMENT OF THE
FUND.

“The United States Governor of the Fund may
agree to and accept the amendments to the Arti-
cles of Agreement of the Fund as proposed in
the resolutions numbered 63-2 and 63-3 of the
Board of Governors of the Fund which were ap-
proved by such Board on April 28, 2008 and May
5, 2008, respectively.

“SEC. 65. QUOTA INCREASE.

‘““(a) IN GENERAL.—The United States Gov-
ernor of the Fund may consent to an increase in
the quota of the United States in the Fund
equivalent to 4,973,100,000 Special Drawing
Rights.

“(b) SUBJECT TO APPROPRIATIONS.—The au-
thority provided by subsection (a) shall be effec-
tive only to such extent or in such amounts as
are provided in advance in appropriations Acts.
“SEC. 66. APPROVAL TO SELL A LIMITED AMOUNT

OF THE FUND’S GOLD.

‘““(a) The Secretary of the Treasury is author-
iced to instruct the United States Executive Di-
rector of the Fund to vote to approve the sale of
up to 12,965,649 ounces of the Fund’s gold ac-
quired since the second Amendment to the
Fund’s Articles of Agreement, only if such sales
are consistent with the guidelines agreed to by
the Ezxecutive Board of the Fund described in
the Report of the Managing Director to the
International Monetary and Financial Com-
mittee on a New Income and Expenditure
Framework for the International Monetary
Fund (April 9, 2008) to prevent disruption to the
world gold market: Provided, That at least 30
days prior to any such vote, the Secretary shall
consult with the Committee on Foreign Rela-
tions and the Committee on Banking, Housing,
and Urban Affairs of the Senate and the Com-
mittee on Financial Services of the House of
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Representatives regarding the use of proceeds
from the sale of such gold: Provided further,
That the Secretary of the Treasury shall seek to
ensure that:

‘(1) the Fund will provide support to low-in-
come countries that are eligible for the Poverty
Reduction and Growth Facility or other low-in-
come lending from the Fund by making avail-
able Fund resources of not less than $4 billion;

“(2) such Fund resources referenced above
will be used to leverage additional support by a
significant multiple to provide loans with sub-
stantial concessionality and debt service pay-
ment relief and/or grants, as appropriate to a
country’s circumstances:

“(3) support provided through forgiveness of
interest on concessional loans will be provided
for not less than two years; and

““(4) the support provided to low-income coun-
tries occurs within sir years, a substantial
amount of which shall occur within the initial
two years.

‘““(b) In addition to agreeing to and accepting
the amendments referred to in section 64 of this
Act relating to the use of proceeds from the sale
of such gold, the United States Governor is au-
thorized, consistent with subsection (a), to take
such actions as may be necessary, including
those referred to in section 5(e) of this Act, to
also use such proceeds for the purpose of assist-
ing low-income countries.

“SEC. 67. ACCEPTANCE OF AMENDMENT TO THE
ARTICLES OF AGREEMENT OF THE
FUND.

“The United States Governor of the Fund may
agree to and accept the amendment to the Arti-
cles of Agreement of the Fund as proposed in
the resolution mumbered 54-4 of the Board of
Governors of the Fund which was approved by
such Board on October 22, 1997: Provided, That
not more than one year after the acceptance of
such amendments to the Fund’s Articles of
Agreement, the Secretary of the Treasury shall
submit a report to the Committee on Foreign Re-
lations and the Committee on Banking, Hous-
ing, and Urban Affairs of the Senate and the
Committee on Financial Services of the House of
Representatives analyzing Special Drawing
Rights, to include a discussion of how those
countries that significantly use or acquire Spe-
cial Drawing Rights in accordance with Article
XIX, Section 2(c), use or acquire them; the ex-
tent to which countries experiencing balance of
payment difficulties exchange or use their Spe-
cial Drawing Rights to acquire reserve cur-
rencies; and the manner in which those reserve
currencies are acquired when utilizing Special
Drawing Rights.”.

SEC. 1303. (a) Not later than 30 days after en-
actment of this Act, the Secretary of the Treas-
ury, in consultation with the Executive Director
of the World Bank and the Executive Board of
the International Monetary Fund (IMF), shall
submit a report to the appropriate congressional
committees detailing the steps taken to coordi-
nate the activities of the World Bank and the
IMF to avoid duplication of missions and pro-
grams, and steps taken by the Department of
the Treasury and the IMF to increase the over-
sight and accountability of IMF activities.

(b) For the purposes of this section, the ‘“‘ap-
propriate congressional committees’ means the
Committees on Appropriations, Banking, Hous-
ing, and Urban Affairs, and Foreign Relations
of the Senate, and the Committees on Appro-
priations, Foreign Affairs, and Ways and Means
of the House of Representatives.

(c) In the next report to Congress on inter-
national economic and exchange rate policies,
the Secretary of the Treasury shall: (1) report
on ways in which the IMF’s surveillance func-
tion under Article IV could be enhanced and
made more effective in terms of avoiding cur-
rency manipulation; (2) report on the feasibility
and usefulness of publishing the IMF’s internal
calculations of indicative exchange rates; and
(3) provide recommendations on the steps that
the IMF can take to promote global financial
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stability and conduct effective multilateral sur-
veillance.

(d) The Secretary of the Treasury shall in-
struct the United States Executive Director of
the International Monetary Fund to use the
voice and vote of the United States to oppose
any loan, project, agreement, memorandum, in-
strument, plan, or other program of the Fund to
a Heavily Indebted Poor Country that imposes
budget caps or restraints that do not allow the
maintenance of or an increase in governmental
spending on health care or education; and to
promote government spending on health care,
education, food aid, or other critical safety net
programs in all of the Fund’s activities with re-
spect to Heavily Indebted Poor Countries.

SEC. 1304. Each amount in this title is des-
ignated as being for overseas deployments and
other activities pursuant to sections 401(c)(4)
and 423(a) of S. Con. Res. 13 (111th Congress),
the concurrent resolution on the budget for fis-
cal year 2010.

DETAINEE PHOTOGRAPHIC RECORDS PROTECTION

SEC. 1305. (a) SHORT TITLE.—This section may
be cited as the ‘‘Detainee Photographic Records
Protection Act of 2009”.

(b) DEFINITIONS.—In this section:

(1) COVERED RECORD.—The term
record’ means any record—

(A) that is a photograph that was taken be-
tween September 11, 2001 and January 22, 2009
relating to the treatment of individuals engaged,
captured, or detained after September 11, 2001,
by the Armed Forces of the United States in op-
erations outside of the United States; and

(B) for which a certification by the Secretary
of Defense under subsection (c) is in effect.

(2) PHOTOGRAPH.—The term ‘‘photograph’
encompasses all photographic images, whether
originals or copies, including still photographs,
negatives, digital images, films, video tapes, and
motion pictures.

(c) CERTIFICATION.—

(1) IN GENERAL.—For any photograph de-
scribed under subsection (b)(1)(A4), the Secretary
of Defense shall certify, if the Secretary of De-
fense, in consultation with the Chairman of the
Joint Chiefs of Staff, determines that the disclo-
sure of that photograph would endanger—

(A) citizens of the United States; or

(B) members of the Armed Forces or employees
of the United States Government deployed out-
side the United States.

(2) CERTIFICATION EXPIRATION.—A certifi-
cation submitted under paragraph (1) and a re-
newal of a certification submitted under para-
graph (3) shall expire 3 years after the date on
which the certification or renewal, as the case
may be, is submitted to the President.

(3) CERTIFICATION RENEWAL.—The Secretary
of Defense may submit to the President—

(A) a renewal of a certification in accordance
with paragraph (1) at any time; and

(B) more than 1 renewal of a certification.

(4) CERTIFICATION RENEWAL.—A timely notice
of the Secretary’s certification shall be provided
to Congress.

(d) NONDISCLOSURE OF DETAINEE RECORDS.—
A covered record shall not be subject to—

(1) disclosure under section 552 of title 5,
United States Code (commonly referred to as the
Freedom of Information Act); or

(2) disclosure under any proceeding under
that section.

(e) Nothing in this section shall be construed
to preclude the voluntary disclosure of a covered
record.

(f) EFFECTIVE DATE.—This section shall take
effect on the date of enactment of this Act and
apply to any photograph created before, on, or
after that date that is a covered record.

SHORT TITLE

SEC. 1306. This section may be cited as the
“OPEN FOIA Act of 2009°.

SPECIFIC CITATIONS IN STATUTORY EXEMPTIONS

SEC. 1307. Section 552(b) of title 5, United
States Code, is amended by striking paragraph
(3) and inserting the following:

“‘covered
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““(3) specifically exempted from disclosure by
statute (other than section 552b of this title), if
that statute—

“(A)(i) requires that the matters be withheld
from the public in such a manner as to leave no
discretion on the issue; or

“‘(ii) establishes particular criteria for with-
holding or refers to particular types of matters
to be withheld; and

‘“‘(B) if enacted after the date of enactment of
the OPEN FOIA Act of 2009, specifically cites to
this paragraph.’.

GENERAL PROVISION—THIS ACT
AVAILABILITY OF FUNDS

SEC. 1308. No part of any appropriation con-
tained in this Act shall remain available for ob-
ligation beyond the current fiscal year unless
expressly so provided herein.

This Act may be cited as the ‘“‘Supplemental
Appropriations Act, 2009”°.

————

SMOKY MOUNTAINS NATIONAL
PARK 75TH ANNIVERSARY

Mr. UDALL of Colorado. Madam
President, I ask unanimous consent
that the Judiciary Committee be dis-
charged from further consideration of
S. Res. 137 and the Senate proceed to
its immediate consideration.

The PRESIDING OFFICER. Without
objection, it is so ordered. The clerk
will report the resolution by title.

The legislative clerk read as follows:

A resolution (S. Res. 137) recognizing and
commending the people of the Great Smoky
Mountains National Park on the 75th anni-
versary of the establishment of the park.

There being no objection, the Senate
proceeded to consider the resolution.

Mr. UDALL of Colorado. I ask unani-
mous consent that the resolution be
agreed to, the preamble be agreed to,
and the motion to reconsider be laid
upon the table.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The resolution (S. Res.
agreed to.

The preamble was agreed to.

The resolution, with its preamble,
reads as follows:

S. REs. 137

Whereas, in the 1920s, groups of citizens
and officials in Western North Carolina and
Eastern Tennessee displayed enormous fore-
sight in recognizing the potential benefits of
a national park in the Southern Appalachian
Mountains;

Whereas the location of the park that be-
came the Great Smoky Mountains National
Park was selected from among the finest ex-
amples of the most scenic and intact moun-
tain forests in the Southeastern United
States;

Whereas the creation of the Great Smoky
Mountains National Park was the product of
more than 2 decades of determined effort by
leaders of communities across Western North
Carolina and Eastern Tennessee;

Whereas the State legislatures and Gov-
ernors of North Carolina and Tennessee exer-
cised great vision in appropriating the fund-
ing that was used, along with funding from
the Laura Spelman Rockefeller Memorial
Fund, to purchase more than 400,000 acres of
private land that became part of the Great
Smoky Mountains National Park;

Whereas the citizens of communities sur-
rounding the Great Smoky Mountains Na-
tional Park generously contributed funding
for land acquisition to bring the Great
Smoky Mountains National Park into being;

137) was
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Whereas more than 1,100 families and other
property owners were called upon to sacrifice
their farms and homes for the benefit and en-
joyment of future generations that would
visit the Great Smoky Mountains National
Park;

Whereas the Great Smoky Mountains Na-
tional Park was established as a completed
park by the Act entitled ‘““An Act to estab-
lish a minimum area for the Great Smoky
Mountains National Park, and for other pur-
poses’’, approved June 15, 1934 (16 U.S.C.
403g);

Whereas the Great Smoky Mountains Na-
tional Park covers approximately 521,621
acres of land in the States of Tennessee and
North Carolina, making it the largest pro-
tected area in the Eastern United States;

Whereas the Great Smoky Mountains Na-
tional Park provides sanctuary for the most
diverse flora and fauna of any national park
in the temperate United States, and pre-
serves an unparalleled collection of historic
structures as a ‘“‘time capsule” of Appa-
lachian culture during the 19th and early
20th centuries;

Whereas, on September 2, 1940, President
Franklin D. Roosevelt dedicated the Great
Smoky Mountains National Park;

Whereas the Great Smoky Mountains Na-
tional Park has been the most popular na-
tional park in the United States since it
opened, and attracts between 9,000,000 and
10,000,000 visitors each year, making it the
most visited of the 58 national parks in the
United States; and

Whereas visitors to the Great Smoky
Mountains National Park contribute more
than $700,000,000 to the local economy each
year, resulting in more than 14,000 jobs in
North Carolina and Tennessee: Now, there-
fore, be it

Resolved, That the Senate—

(1) commends the citizens of Western
North Carolina and Eastern Tennessee for
their vision and sacrifice;

(2) commends the people of the Great
Smoky Mountains National Park and the
National Park Service for 75 years of suc-
cessful management and preservation of the
park land;

(3) congratulates the people of the Great
Smoky Mountains National Park on the 75th
anniversary of the park; and

(4) requests the Secretary of the Senate to
transmit an enrolled copy of this resolution
for appropriate display to the headquarters
of the Great Smoky Mountains National
Park.

———

COMMEMORATING THE END OF
COMMUNIST RULE IN POLAND

Mr. UDALL of Colorado. Madam
President, I ask unanimous consent
that the Committee on Foreign Rela-
tions be discharged from further con-
sideration of S. Res. 139 and the Senate
proceed to its immediate consider-
ation.

The PRESIDING OFFICER. Without
objection, it is so ordered. The clerk
will report the resolution by title.

The legislative clerk read as follows:

A resolution (S. Res. 139) commemorating
the 20th anniversary of the end of com-
munist rule in Poland.

There being no objection, the Senate
proceeded to consider the resolution.

Mr. UDALL of Colorado. I ask unani-
mous consent that the resolution be
agreed to, the preamble be agreed to,
the motion to reconsider be laid upon
the table, with no intervening action
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or debate, and any statements relating
to the resolution be printed in the
RECORD.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The resolution (S. Res.
agreed to.

The preamble was agreed to.

The resolution, with its preamble,
reads as follows:

S. REs. 139

Whereas in January 1947, the communist
Democratic Bloc party seized control of the
Polish Parliament in a rigged election or-
chestrated by the Government of the Soviet
Union;

Whereas, from 1947 to 1952, the communist
Government of Poland prosecuted, impris-
oned, and executed many individuals who
fought as part of the wartime Underground
Resistance, an organization that wvaliantly
supported the Allied struggle against Nazi
Germany as part of the largest resistance
movement in occupied Europe;

Whereas in July 1952, the passage of a new
constitution formally created the com-
munist People’s Republic of Poland and out-
lawed any non-communist candidate from
seeking office to represent the people of Po-
land;

Whereas during the ensuing years of com-
munist rule, the people of Poland suffered se-
vere hardships because of the communist-led
government’s failure to provide for the basic
economic needs of its people;

Whereas under communist rule, Polish in-
tellectuals, religious leaders, labor officials,
students, and reformers were imprisoned and
exiled for speaking out against a succession
of increasingly corrupt, inefficient, and re-
pressive pro-Soviet puppets;

Whereas despite the harsh repression of the
communist-led government and the great
personal risk they faced, the Polish people
struggled for freedom by staging strikes,
publishing underground newspapers, orga-
nizing street protests, and speaking out
against the economic and political failures
of the communist regime;

Whereas in August 1980, in the wake of a
shipyard workers’ strike in Gdansk, the Soli-
darity Movement was created as the first
free trade union in the Soviet Bloc nations;

Whereas ultimately 1 in 4 Polish citizens
became members of the Solidarity move-
ment, which served as the driving force for
Poland’s liberation from communist rule;

Whereas, on June 4, 1989, the Solidarity
Party secured an overwhelming victory over
the existing communist government in the
first open election in Poland since the end of
World War II, marking the fall of pro-Soviet
rule in Poland; and

Whereas this victory inspired a succession
of similarly peaceful transitions from com-
munism to democracy in other former Soviet
Bloc nations: Now, therefore, be it

Resolved, That the Senate—

(1) celebrates the 20th anniversary of the
end of communist rule in Poland;

(2) expresses its admiration for the people
of Poland for their bravery and resolve in the
face of economic hardship and political op-
pression under communist rule;

(3) congratulates the people of Poland for
their accomplishments in the years since the
end of pro-Soviet communist rule in building
a free democracy, and for their contributions
as international partners;

(4) expresses its appreciation for the close
friendship between the Government of the
United States and the Government of Po-
land; and

(5) urges the Government of the United
States to continue to seek new ways to en-
hance its partnership with the Government
of Poland.
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RECOGNIZING FOUNDING OF
BREAD FOR THE WORLD

Mr. UDALL of Colorado. Madam
President, I ask unanimous consent
that the Judiciary Committee be dis-
charged from further consideration and
the Senate now proceed to S. Res. 157.

The PRESIDING OFFICER. Without
objection, it is so ordered. The clerk
will report the resolution by title.

The legislative clerk read as follows:

A resolution (S. Res. 157) recognizing Bread
for the World on the 35th anniversary of its
founding, for its faithful advocacy on behalf
of poor and hungry people in our country and
around the world.

There being no objection, the Senate
proceeded to consider the resolution.

Mr. UDALL of Colorado. Madam
President, I ask unanimous consent
that the resolution be agreed to, the
preamble be agreed to, and the motion
to reconsider be laid upon the table.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The resolution (S. Res.
agreed to.

The preamble was agreed to.

The resolution, with its preamble,
reads as follows:

S. RES. 157

Whereas Bread for the World, now under
the leadership of the Reverend David Beck-
mann, has grown in size and influence, and is
now the largest grassroots advocacy network
on hunger issues in the United States and on
behalf of impoverished people overseas;

Whereas members of Bread for the World
believe that by addressing policies, pro-
grams, and conditions that allow hunger and
poverty to persist, they are providing help
and opportunity far beyond the communities
in which they live;

Whereas Bread for the World has inspired
the engagement of hundreds of thousands of
individuals, more than 8,000 congregations,
and more than 50 denominations across the
religious spectrum to seek justice for hungry
and poor people by making our Nation’s laws
more fair and compassionate to people in
need;

Whereas members of Bread for the World
use hand-written letters and other personal-
ized forms of communication to convey to
their legislators their moral concern for the
needs of mothers, children, small farmers,
and other hungry and poor people; and

Whereas Bread for the World has a strong
record of success in working with Congress
to—

(1) strengthen our national nutrition pro-
grams;

(2) establish and fund the Child Survival
account that has helped reduce child mor-
tality rates worldwide;

(3) increase and improve the Nation’s pov-
erty-focused development assistance to help
developing countries in Africa and other un-
derprivileged parts of the world;

(4) pass the Africa: Seeds of Hope Act of
1998 that redirected United States resources
toward small-scale farmers and struggling
rural communities in Africa;

(5) lead an effort to provide debt relief to
the world’s poorest countries and tie debt re-
lief to poverty reduction; and

(6) establish an emergency grain reserve to
improve the Nation’s response to humani-
tarian crises: Now, therefore, be it

Resolved, That the Senate—
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(1) recognizes and commends Bread for the
World, on the 35th anniversary of its found-
ing, for its encouragement of citizen engage-
ment, its advocacy for poor and hungry peo-
ple, and its successes as a collective voice;
and

(2) challenges Bread for the World to con-
tinue its work to address world hunger.

———

AUTHORIZING PRINTING OF A
COLLECTION OF THE RULES OF
THE SENATE COMMITTEES

Mr. UDALL of Colorado. Madam
President, I ask unanimous consent
that the Senate proceed to the imme-
diate consideration of S. Res. 166, sub-
mitted earlier today.

The PRESIDING OFFICER. The
clerk will report the resolution by
title.

The legislative clerk read as follows:

A resolution (S. Res. 166) to authorize
printing of a collection of the rules of the
committees of the Senate.

There being no objection, the Senate
proceeded to consider the resolution.

Mr. UDALL of Colorado. I ask unani-
mous consent the resolution be agreed
to, the motion to reconsider be laid
upon the table with no intervening ac-
tion or debate, and any statements re-
lated to the resolution be printed in
the RECORD.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The resolution (S. Res.
agreed to, as follows:

S. RES. 166

Resolved, That a collection of the rules of
the committees of the Senate, together with
related materials, be printed as a Senate
document, and that there be printed 300 addi-
tional copies of such document for the use of
the Committee on Rules and Administration.
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————
YEAR OF THE MILITARY FAMILY

Mr. UDALL of Colorado. Madam
President, I ask unanimous consent the
Senate proceed to the immediate con-
sideration of S. Res. 165, submitted ear-
lier today.

The PRESIDING OFFICER. The
clerk will report the resolution by
title.

The legislative clerk read as follows:

A resolution (S. Res. 165) to encourage the
recognition of 2009 as the ‘‘Year of the Mili-
tary Family.”

There being no objection, the Senate
proceeded to consider the resolution.

Mr. LEVIN. Madam President, there
are more than 1.8 million family mem-
bers of active duty servicemembers and
an additional 1.1 million family mem-
bers of reserve component members.
Every one of these families makes sac-
rifices each and every day along with
their servicemember and plays a very
significant role in serving our country.

Military families often face unique
challenges and difficulties throughout
their loved one’s career, including fre-
quent relocations to bases across the
country and overseas as well as the
various demands stemming from con-
tinued deployments of members from
every service. The Nation must ensure
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that all the needs of military depend-
ent children and spouses are being met.
The life of a military family member
has never been an easy one, but in our
8th year of war, families are facing
even more hardships.

Deployments are
strain on families. While a service-
member is away, spouses are often
forced into the role of a single parent—
juggling employment, child care, and
household duties each and every day,
all the while living with the pressure of
having a family member deployed to a
combat zone. Families are an integral
part of the force, and stress on the
force affects overall readiness.

Servicemembers will experience less
stress in the field if they are assured
their families are well taken care of
back home. And it is imperative that
families remain as resilient as possible
in order to provide a stable environ-
ment for loved ones when they return
home from those deployments. Fami-
lies are often the first line of defense
against posttraumatic stress and sui-
cide, but may be experiencing similar
feelings themselves. We must ensure
that families and servicemembers have
timely access to mental health re-
sources and programs. We must make
every dependent aware of the resources
available to them to assist in every-
thing from finances to job placement
to health care and counseling.

Thousands of military family mem-
bers have taken it upon themselves to
confront these challenges by volun-
teering to provide critical assistance
during deployments to service-
members, their spouses, and children,
as well as giving vital support to fami-
lies relocating to a new area. And
sadly, many families have made the ul-
timate sacrifice in the loss of a service-
member who proudly defended our Na-
tion.

We in Congress have tried to do our
part to help, and have made family
support programs and initiatives a pri-
ority. In recent bills we have called for:
the establishment of a Department of
Defense Military Family Readiness
Council; education, training, and tui-
tion assistance to help spouses main-
tain careers; respite care for parents
caring for children on their own due to
deployments; authorized increased lev-
els of Impact Aid for military depend-
ents’ education; and established and
supported the nationwide expansion of
the Department’s Yellow Ribbon Re-
integration Program which is aimed at
helping members and families of the
Guard and Reserve. But there is still
more to do.

With President and Mrs. Obama plac-
ing the support of our military families
among their top priorities, we must
take this opportunity to renew our
commitment and express our deepest
appreciation to military family mem-
bers who bravely serve this Nation
alongside their servicemembers. It is
my hope that this Year of the Military
Family inspires us, the Department of
Defense, the military Services, and

an undeniable
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Americans everywhere to commit to
helping military families and service-
members in any way we can, and to en-
sure that these strong men, women,
and children are given the recognition,
appreciation, and support that they so
truly deserve.

Mr. McCAIN. Madam President, it is
my privilege to support S. Res. 165, a
resolution encouraging the recognition
of 2009 as the ‘“‘Year of the Military
Family.” T am honored to be an origi-
nal cosponsor of this resolution, along
with my colleagues on the Committee
on Armed Services, Senator LEVIN,
Senator BEN NELSON and Senator
GRAHAM.

Our Nation is honored by the brave
men and women who selflessly risk
their lives for our freedom, and by
their families, who accept risks, both
known and unknown, in support of
their country and loved ones who
serve. The programs and resources our
Nation provides must match the qual-
ity of the service and sacrifice of mili-
tary families. That is why I and others
fought so hard to include a special pro-
vision in the post-9/11 G.I. bill to allow
career service members the oppor-
tunity to share the educational bene-
fits that they earn with their imme-
diate family members.

Many military families are distin-
guished by generations, who have
served, from the American Revolution,
to the American Civil War, World
Wars, Korea, Vietnam, the first gulf
war and recent conflicts. The resolu-
tion before us today recognizes the
contributions and resilience of all mili-
tary families, and especially those who
have endured multiple deployments, or
the loss of a loved one who answered
the call to service and paid the ulti-
mate price in defense of our Nation.

SFC Kimberly Hazelgrove was serv-
ing as an intelligence expert in the
U.S. Army when she received the news
on January 23, 2004, that her husband,
Army CW2 Brian Hazelgrove, had died.
His helicopter crashed on its return
from a combat mission in northern
Iraq. On that tragic day, Kimberly
Hazelgrove became a survivor of an
American hero. But, like so many
whose spouses have died as a con-
sequence of their service to our Nation,
she is also a hero in her own right.
Kimberly had to abandon her own
promising military career to care for
four young children. She struggled,
with the help of family and friends, to
start over—to transition to civilian
life, to find employment in which to
apply her military skills, and return to
school—and with courage and deter-
mination she succeeded. Today she bal-
ances a new career with the needs of
the children that she and Brian had
planned to raise, and has never aban-
doned her selfless advocacy on behalf
of survivors of the fallen. Kimberly
Hazelgrove represents the essence of
service and sacrifice of military fami-
lies, and I salute her.

Not all military families are defined
only as the service member, a spouse,
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and children. Many of the young men
and women serving our country are un-
married and identify as a family with
their parents and siblings. My friend
1LT Andrew Kinard graduated from the
Naval Academy in 2005 and chose to
lead Marines in Iraq. Andrew deployed
as a platoon leader with the Second
Marine Division in support of Oper-
ation Iraqi Freedom in September 2006.
He was gravely wounded by an IED at-
tack while leading a security patrol in
Al Anbar Province. His father Harry
immediately left his surgical practice
so that he could buoy Andrew’s spirit
through dozens of surgeries that fol-
lowed. His mother, Mary, remained
with Andrew for 5 more months after
her husband returned to his medical
practice. The separation that Andrew’s
parents and siblings endured represents
a family’s selfless sacrifice, to support
Andrew and his quality of life even as
he faced many surgeries and grueling
physical therapy. Andrew Kinard is
now a retired marine and will enter
Harvard Law School in the fall. The
Kinard family represents the unifying,
supportive force of a military family
that helps a service member survive
the most grievous wounds of war, and
then get back to the important work of
citizenship. I salute them.

MAJ Brian Love is a Green Beret. His
family accompanied him to assignment
in Germany where, in 2004, their son
Patrick was diagnosed with autism.
Today Brian and his wife Naomi apply
the unique problem solving skills of
military special forces to the daily
challenge of meeting Patrick’s complex
needs—a challenge compounded by the
rigors of a career as a military leader,
and the uncertain limitations of Fed-
eral, State and local programs. Major
Love has deployed to Iraq twice since
2005. He believes that he is a better
leader—that his family relationships
are stronger—for having seen the world
through the eyes of a child with special
needs. Brian is now preparing to as-
sume command of an Army special
forces unit and faces the possibility of
future deployments. His service, and
that of his wife Naomi, honors each of
us. Because of their service, and thou-
sands like them, we can all view our
victories differently. As an emblem of
the dedicated service of military fami-
lies and to their children, I salute
them.

Finally, Mary Scott modestly asserts
that hers is a ‘‘normal military fam-
ily.” Her father was killed in 1972 in
Vietnam; her husband served for 30
years in the U.S. Army; each one of
their six children serves their nation in
the military today. Kate is an Army
captain and lawyer and now serves in
Iraq; Karoline, an Air Force captain
and public affairs officer; Andy, an
Army captain and lawyer who has also
deployed to Iraq; 1LT Kerney Scott pi-
lots an Army Blackhawk in Korea; 2LT
Alec Scott is a newly commissioned of-
ficer in the Army Chaplain Corps, and
Cadet Adam Scott, followed his fam-
ily’s well worn path to the U.S. Mili-
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tary Academy. ‘‘It’s not unusual,”
Mary says, ‘‘for kids to go into the
family business.”

All of those whom I have described
and their families, live the values of
military service, and enrich us all.
They volunteer and advocate on behalf
of causes greater than their own. They
support one another during challenging
times, and find that even in difficulty
they are bound more closely together.

I rise in support of the resolution en-
couraging the recognition of 2009 as the
“Year of the Military Family.” I salute
all military families, and it is to their
service that I dedicate my own.

Mr. UDALL of Colorado. I ask unani-
mous consent the resolution be agreed
to, the preamble be agreed to, the mo-
tions to reconsider be laid upon the
table, with no intervening action or de-
bate, and any statements related to the
resolution be printed in the RECORD.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The resolution (S. Res.
agreed to.

The preamble was agreed to.

The resolution, with its preamble,
reads as follows:

S. REs. 165

Whereas there are more than 1.8 million
family members of regular component mem-
bers of the Armed Forces and an additional
1.1 million family members of reserve com-
ponent members;

Whereas slightly more than half of all
members of the regular and reserve compo-
nents are married, and just over 40 percent of
military spouses are 30 years or younger and
60 percent of military spouses are under 36
years of age;

Whereas there are nearly 1.2 million chil-
dren between the ages of birth and 23 years
who are dependents of regular component
members, and there are over 713,000 children
between such ages who are dependents of re-
serve component members;

Whereas the largest group of minor chil-
dren of regular component members consist
of children between the ages of birth and 5
years, while the largest group of minor chil-
dren of reserve component members consist
of children between the ages of 6 and 14
years;

Whereas the needs, resources, and chal-
lenges confronting a military family, par-
ticularly when a member of the family has
been deployed, vastly differ between younger
age children and children who are older;

Whereas the United States recognizes that
military families are also serving their coun-
try, and the United States must ensure that
all the needs of military dependent children
are being met, for children of members of
both the regular and reserve components;

Whereas military families often face
unique challenges and difficulties that are
inherent to military life, including long sep-
arations from loved ones, the repetitive de-
mands of frequent deployments, and frequent
uprooting of community ties resulting from
moves to bases across the country and over-
seas;

Whereas thousands of military family
members have taken on volunteer respon-
sibilities to assist units and members of the
Armed Forces who have been deployed by
supporting family readiness groups, helping
military spouses meet the demands of a sin-
gle parent during a deployment, or providing
a shoulder to cry on or the comfort of under-
standing;
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Whereas military families provide mem-
bers of the Armed Forces with the strength
and emotional support that is needed from
the home front for members preparing to de-
ploy, who are deployed, or who are returning
from deployment;

Whereas some military families have given
the ultimate sacrifice in the loss of a prin-
cipal family member in defense of the United
States; and

Whereas 2009 would be an appropriate year
to designate as the ‘“Year of the Military
Family”’: Now, therefore be it

Resolved by the Senate, That the Senate—

(1) expresses its deepest appreciation to the
families of members of the Armed Forces
who serve, or have served, in defense of the
United States;

(2) recognizes the contributions that mili-
tary families make, and encourages the peo-
ple of the United States to share their appre-
ciation for the sacrifices military families
give on behalf of the United States; and

(3) encourages the people of the United
States and the Department of Defense to ob-
serve the ‘“Year of Military Family’ with ap-
propriate ceremonies and activities.

————

DISCHARGE AND REFERRAL—S.
1007

Mr. UDALL of Colorado. Madam
President, I ask unanimous consent
that the bill S. 1007 be discharged from
the Committee on Banking, Housing,
and Urban Affairs and it be referred to
the Committee on Finance.

The PRESIDING OFFICER. Without
objection, it is so ordered.

ORDERS FOR WEDNESDAY, JUNE 3,
2009

Mr. UDALL of Colorado. Madam
President, I ask unanimous consent
that when the Senate completes its
business today, it adjourn until 9:30
a.m., tomorrow, Wednesday, June 3;
that following the prayer and pledge,
the Journal of proceedings be approved
to date, the morning hour be deemed
expired, the time for the two leaders be
reserved for their use later in the day,
and the Senate proceed to a period of
morning business for 1 hour, with the
Senators permitted to speak for up to
10 minutes each, with the time equally
divided and controlled between the two
leaders or their designees, with the ma-
jority controlling the first half and the
Republicans controlling the second
half; that following morning business,
the Senate resume consideration of the
motion to proceed to Calendar No. 47,
H.R. 1256, the Family Smoking Preven-
tion and Control Act, and that time
during any adjournment, recess or pe-
riod of morning business count
postcloture.

The PRESIDING OFFICER. Without
objection, it is so ordered.

———
PROGRAM

Mr. UDALL of Colorado. Madam
President, if we are required to run the
entire 30 hours of postcloture debate
time, we will not be able to turn to
consideration of the FDA tobacco bill
until approximately 5:20 p.m. tomor-
row. However, we hope to yield back a
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portion of that time so we can begin
the legislative process on the bill after
lunch. Once we are on the bill, Senator
DopD will offer the substitute amend-
ment and then the bill will be open to
further amendments.

———

ORDER FOR ADJOURNMENT

Mr. UDALL of Colorado. If there is
no further business to come before the
Senate, I ask unanimous consent it ad-
journ under the previous order, fol-
lowing the remarks of Senator BILL
NELSON.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. UDALL of Colorado. Madam
President, I suggest the absence of a
quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. NELSON of Florida. I ask unani-
mous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER (Mr.
UbpALL of Colorado). Without objection,
it is so ordered.

————

TOBACCO CONTROL

Mr. NELSON of Florida. Mr. Presi-
dent, I rise to speak on the tobacco
control act. It has been said over and
over—and I want to reassert—that to-
bacco use is the leading preventable
cause of death in the United States. It
kills more than 400,000 Americans each
year. That is staggering. We think of
all the deaths by automobiles. Here to-
bacco is killing close to half a million
people a year. An additional 50,000 a
year are dying because of exposure to
secondhand smoke.

I will never forget, when I was a kid,
flying on airplanes. It was back in the
days that people smoked on airplanes.
I would come off of the airplane, and I
would smell the sleeve of my coat, and
it would be total tobacco smoke.

Breaking it down for my State of
Florida: 28,000 people die each year in
my State alone from tobacco-related
illnesses. Despite the risk involved
with tobacco consumption, 20 percent
of Americans—that is almost 40 million
people—still smoke cigarettes. It is
tough to break the habit. Fortunately,
I have never been a smoker, but I un-
derstand people who are. One of them
is our President. It is tough to break
the habit. I was with him a lot during
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the campaign, because he was in my
State campaigning. He would break out
that pack of Nicorette chewing gum.
He would go to work on that chewing
gum. And more power and more credit
to the President for breaking this
habit. It is tough.

Here is what is sad. Nearly 90 percent
of smokers began as children, and they
got addicted by the time they were
adults. It is estimated that 3,500 chil-
dren try cigarettes for the first time
each day, and each day 1,000 children
become regular smokers. It would real-
ly be something if we could change
that. Look at what it would save us in
health care costs. We are getting ready
to mark up in this month, in the Fi-
nance Committee and in the HELP
Committee, the big health reform
package. Think how much money we
could save if we didn’t have all of these
deaths because of tobacco usage. And
of course, the health care cost result-
ing from tobacco use amounts to $96
billion a year, more than $54 billion of
which is borne by the Federal Govern-
ment. We can see that would be stag-
gering, if we had a magic wand and we
could stop this health care cost to the
country. No wonder our health care
costs are so high, if you look at that
and the addiction to alcohol and all of
the health care costs.

Yet tobacco products are largely an
unregulated product. It basically is ex-
empt from requirements to disclose
product ingredients and exempt from
undergoing product testing. On top of
that, manufacturers are able to adver-
tise and market products to youth
without the necessary restrictions. At
least we have stopped magazine adver-
tisements and TV advertisements. But
have my colleagues seen this new kind
of candy that is being marketed that is
basically to addict children to nico-
tine? When are we going to put an end
to this?

There are a bunch of us who are co-
sponsoring this bill to give the Food
and Drug Administration the authority
to regulate the manufacturing, mar-
keting, and sale of tobacco products.
This legislation would try to restrict
youth smoking by restricting access to
tobacco products and prohibit mar-
keting campaigns that specifically tar-
get children. If this is such a bad thing
and a consequence on the financial con-
dition of the country, isn’t that some-
thing we ought to stop, targeting chil-
dren to get them hooked?

What we find is, so many adults were
hooked when they were children. This
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legislation is also going to try to put a
bead on consumer safety by requiring
full disclosure of the product ingredi-
ents—that would have to be disclosed
to the Food and Drug Administration—
and for the FDA to mandate the elimi-
nation of certain ingredients and addi-
tives that are going to be put out there
for consumers. This bill is going to try
to make sure we get adequate and ac-
curate information out to the public by
giving the Food and Drug Administra-
tion the authority to restrict tobacco
marketing, to require stronger warning
labels and to regulate the manufactur-
ers’ claims about certain products hav-
ing fewer health risks.

Tobacco use costs us billions of dol-
lars and hundreds of thousands of lives.
When are we going to learn? Now is the
time for us to step up and try to help
protect the public from dangerous
products and the very subtle tactics
used to get young people addicted to
tobacco.

I sure hope we are going to be able to
pass this bill and pass it fairly quickly
this week.

I yield the floor.

————————

ADJOURNMENT UNTIL 9:30 A.M.
TOMORROW

The PRESIDING OFFICER. Under
the previous order, the Senate stands
adjourned until 9:30 a.m. tomorrow.

Thereupon, the Senate, at 7:15 p.m.,
adjourned until Wednesday, June 3,
2009, at 9:30 a.m.

———

NOMINATIONS

Executive nominations received by
the Senate:

DEPARTMENT OF DEFENSE

DANIEL GINSBERG, OF THE DISTRICT OF COLUMBIA, TO
BE AN ASSISTANT SECRETARY OF THE AIR FORCE, VICE
CRAIG W. DUEHRING.

DEPARTMENT OF STATE

LOUIS B. SUSMAN, OF ILLINOIS, TO BE AMBASSADOR
EXTRAORDINARY AND PLENIPOTENTIARY OF THE
UNITED STATES OF AMERICA TO THE UNITED KINGDOM
OF GREAT BRITAIN AND NORTHERN IRELAND.

———

CONFIRMATION

Executive nomination confirmed by
the Senate, Tuesday, June 2, 2009:

ENVIRONMENTAL PROTECTION AGENCY

REGINA MCCARTHY, OF MASSACHUSETTS, TO BE AN
ASSISTANT ADMINISTRATOR OF THE ENVIRONMENTAL
PROTECTION AGENCY.

THE ABOVE NOMINATION WAS APPROVED SUBJECT TO
THE NOMINEE'S COMMITMENT TO RESPOND TO RE-
QUESTS TO APPEAR AND TESTIFY BEFORE ANY DULY
CONSTITUTED COMMITTEE OF THE SENATE.
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